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contains regulatory documents having
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the Code of Federal Regulations, which is
published under 50 tities pursuant to 44
usSc. 1510.
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Parts 916 and 917

[Docket No. FV-91-286FR |

Expenses and Assessment Rate for
Specified Marketing Orders

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

suMMARY: This final rule authorizes
expenditures and establishes
assessment rates for the 1991-92 fiscal
year {March 1-February 29] under
Marketing Order Nos. 816 and 917.
These expenditures and assessment
rates are needed by the Nectarine
Administrative Committee and Peach
Commodity Committee established
under the orders to cover marketing
order expenses and collect assessments
from handlers to pay those expenses.
This action also correets section
numbers incorrectly assigned to the
proposed rule for this action. This action
enables the committees to perform their
duties and the orders to operate.

EFFECTIVE DATE: Sections 916.229 and
917.253 are effective for the period
March 1, 1991, through February 29,
1992,

FOR FURTHER INFORMATION CONTACT:
George Kethart, Marketing Order
Administration Branch, F&V, AMS,
USDA, P.O. Box 96456, room 2525-S,
Washington, DC 200908456, telephone:
(202) 475-3918.
suwugsu-rm INFORMATION: This rule
is issued under Marketing Agreement
and Marketing Order Nos. 916 |7 CFR
part 916] regulating the handling of
Feg}a'gnes grown in California, and 817
7 CFR part 917} regulating the handling
of fresl} pears, plums, and peaches
grown in California. These agreements
and orders are effective under the

Agricultural Marketing Agreement Act
of 1937, as amended [7 U.S.C. 601-674],
hereinafter referred to as the Act.

This rule has been reviewed by the
U.S. Department of Agriculture
(Department} in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive Order
12291 and has been determined to be a
“non-major” rule.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA}, the
Administrator of the Agricultural
Marketing Service (AMS]) has
considered the economic impact of this
proposed rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in erder
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are about 300 handlers of
California peaches and nectarines
subject ta regulation under Marketing
Order Nos. 816 and 917 and about 1,800
producers of these commodities in
California. Small agricultural producers
have been defined by the Small
Business Administration [13 CFR
121.601] as thase having annual receipts
of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $3,500,000. The majority of these
handlers and producers may be
classified as small entities.

These marketing orders, administered
by the Department, require that
assessment rates for a particular fiscal
vear shall apply to all assessable fresh
fruit bandled from the beginning of such
year. An annual budget of expenses is
prepared by each marketing committee
and submitted to the Department for
approval. The members of these
committees are handlers and producers
of the regulated commodities. They are
familiar with the committees' needs and
with the costs for goods, services, and
personnel in their local areas and are
thus in a position to formulate
appropriate budgets. The budgets are
formulated and discussed in public
meetings. Thus, all directly affected

persons have an opportunity to
participate and provide input.

The assessment rate recommended by
each committee is derived by dividing
anticipated expenses by the packages of
fresh fruit expected to be shipped under
the order. Because that rate is applied to
actual shipments, it must be established
at a rate which will praduce sufficient
income to pay the committees’ expected
expenses. Recommended budgets and
rates of assessment are usually acted
upon by the committees shortly before a
season starts, and expenses are incurred
on a continuous basis. Therefore, budget
and assessment rate approvals must be
expedited so that the committees will
have funds to pay their expenses.

The Nectarine Administrative
Committee (NAC) met on May 2, 1991,
and unanimously recommended a 1991
92 budget with expenditures of
$4,276.873, which includes a total of
$250,000 in anticipated uncollected
assessments. In comparison, the 1990-91
fiscal year actual expenditures were
$3,119,055. Major expenditures projected
for 1991-92 with actual 1990-91
expenditures in parenthesis are: Salaries
and employee benefits, $292,589
($211,271); production research, $127,128
($92,330); market development and
promotion, $2,372,367 ($1,650,270);
inspection, $1,036,440 ($951,897}); and
uncollected assessment accounts,
$250,000 ($44,070).

The NAC estimates available 1991-92
assessment income at $2,902,505. This
amount is based on assessments totaling
$3,152,505 (17,274,000 packages of
assessable nectarines shipped at $0.1825
per 25-pound package or equivalent},
less $250,000 in anticipated uncollected
contested assessments. Last year's
assessment rate was $0.18. Assessment
income will be supplemented with
interest income from the reserve account
estimated at $40,000 and income from
export development and research
subsidies from State and Federal
agencies estimated at $451,000. In
addition, the NAC had $666.477 in
reserves as of March 1, 1991, an amount
well within the maximum authorized.
Teotal income and available reserves will
be sufficient to cover all anticipated
1991-92 expenditures.

The Peach Commodity Committee
(PCC} met on May 2, 1991, and
unanimeusly recommended 1991-92
marketing order expenditures of
$3,887,673, which includes a total of
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$115,000 in anticipated uncollected
contested assessments, In comparison,
1990-91 fiscal year expenditures were
$2,996,066. Major PCC expenditures
projected for 1991-92 with actual 1990
91 expenditures in parenthesis are:
Salaries and employee benefits, $262,750
($197,486); production research, $141,321
($63,738); market development and
promotion, $2,092,765 ($1,557,180);
inspection $1,088,990 ($1,009,631); and
uncollected assessment accounts,
$115,000 ($7,158).

The PCC estimates available 1991-92
assessment income at $2,840,830. This
amount is based on assessments totaling
$2,955,830 (15,557,000 packages of
assessable peaches at $0.19 per 25-
pound package or equivalent), less
$115,000 in anticipated uncollected
contested assessments. Last year's
assessment rate was $.018 per package.
Assessment income will be
supplemented with interest income
estimated at $34,000, and income from
export development and research
subsidies from State and Federal
egencies estimated at $410,000. In
addition, the PCC had $566,148 in
reserves as of March 1, 1991, an amount
well within the maximum authorized.
Total projected income and available
reserves will be sufficient to cover all
anticipated 1991-92 expenditures.

While this action imposes some
additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs will be
significantly offset by the benefits
derived from the operation of the
marketing orders. Therefore, the
Administrator of the AMS has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

This action adds new §§ 916.229 and
917.253, and is based on the committees’
recommendations and other
information. A proposed rule concerning
this action was published in the Federal
Register [56 FR 30881, July 8, 1991]. In
that proposed rule, the section numbers
were incorrectly identified as §§ 916.228
and 917.252. However, these section
numbers applied to last year's (1990-91)
nectarine and peach budgets and each
should have been increased by one for
the 1991-92 fiscal period.

Comments on the proposed rule were
invited from interested persons until July
18, 1991. No comments were received.

After consideration of all relevant
matter presented, including the
committees' recommendations and other
information, it is found that this final
rule will tend to effectuate the declared
policy of the Act.

This final rule should be expedited
because of the committees need to have
sufficient funds to pay their expenses,
which are incurred on a continuous
basis. In addition, handlers are aware of
these actions which were recommended
at public meetings. Therefore, it is found
that good cause exists for not
postponing the effective dates of these
actions until 30 days after publication in
the Federal Register [5 U.S.C. 553].

List of Subjects in 7 CFR Parts 916 and
917

Marketing agreements, Nectarines,
Peaches, Pears, Plums, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, 7 CFR parts 916 and 917 are
amended as follows:

1. The authority citation for 7 CFR
parts 816 and 917 continues to read as
follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. A new § 916,229 is added to read as
follows:

Note: These sections will not appear in the
annual Code of Federal Regulations.

PART 916—NECTARINES GROWN IN
CALIFORNIA

§916.229 Expenses and assessment rate.

Expenses of $4,276,873 by the
Nectarine Administrative Committee are
authorized, and an assessment of
$0.1825 per 25-pound package or
equivalent of assessable nectarines is
established for the fiscal year ending
February 29, 1992. Any unexpended
funds from the 1990-91 fiscal year may
be carried over as a reserve.

PART 917—FRESH PEARS, PLUMS
AND PEACHES GROWN IN
CALIFORNIA

3. A new § 917.253 is added to read as
follows:

§917.253 Expenses and assessment rate.

Expenses of $3,887,673 by the Peach
Commodity Committee are authorized,
and an assessment of $0.19 per 25-pound
package or equivalent of assessable
peaches is established for the fiscal year
ending February 29, 1992, Any
unexpended funds from the 1990-91
fiscal year may be carried over as a
reserve.

Dated: August 5, 1991.

William J. Doyle,

Deputy Associate Director, Fruit and
Vegetable Division.

[FR Doc. 91-18956 Filed 8-8-91; 8:45 am|
BILLING CODE 3410-02-M

7 CFR Part 945
[Docket No. FV-91-402]

Irish Potatoes Grown In Certain
Designated Counties in idaho, and
Malheur County, Oregon; Expenses
and Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule authorizes
expenditures and establishes an
assessment rate under Marketing Order
945 for the 1991-92 fiscal period.
Authorization of this budget enables the
Idaho-Eastern Oregon Potato Committee
(committee) to incur expenses that are
reasonable and necessary to administer
the program. Funds to administer this
program are derived from assessments
on handlers.

EFFECTIVE DATES: August 1, 1991,
through July 31, 1992.

FOR FURTHER INFCRMATION CONTACT:
Robert F. Matthews, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,
DC 20090-6458, telephone, 202-447-2431.

SUPPLEMENTARY INFORMATION: This rule
is effective under Marketing Agreement
No. 98 and Marketing Order No. 945,
both as amended (7 CFR part 945)
regulating the handling of Irish potatoes
grown in designated counties in Idaho
and Malheur County, Oregon. The
marketing agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the Act.

This rule has been reviewed by the
Department of Agriculture in
accordance with Departmental
Regulation 1512-1 and the criteria
contained in Executive Order 12291 and
has been determined to be a "“non-
major” rule.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities.

The purpose of the RFA is to fi*
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
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Thus, both statutes have small entities
orientation and compatibility.

There are approximately 66 handlers
and approximately 3,100 producers of
potatoes in Idaho-Eastern Oregon. Small
agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.601) as
those having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $3,500,000. The
majority of Idaho-Eastern Oregon potato
producers and handlers may be
classified as small entities.

The budget of expenses for the 1991—
92 fiscal period was prepared by the
Idaho-Eastern Potato Committee, the
agency responsible for local
administration of the order, and
submitted to the Department of
Agriculture for approval. The members
of the committee are producers and
handlers of Idaho-Eastern Oregon
potatoes. These producers and handlers
are familiar with the committee’s needs
and with the costs for goods and
services in their local area and are in a
position to formulate an appropriate
budget. The budget was formulated and
discussed in a public meeting. Thus, all
directly affected persons have had an
opportunity to participate and provide
input.

The recommended assessment rate
was derived by dividing anticipated
expenses by expected shipments of
fresh Idaho-Eastern Oregon potatoes.
Because that rate will be applied to
actual shipments, it must be established
at a rate which will produce sufficient
income to pay the committee's expenses.
A recommended budget and rate of
assessment is usually acted upon before
the season starts and expenses are
incurred on a continuous basis.

The committee met on June 11, 1991,
and unanimously recommended a 1991-
92 budget of $104,738 and an assessment
rate of $0-0026 per hundredweight. The
assessment rate i3 the same as that in
effect each year over the past decade,
and is the maximum allowed by the
order. The budget is $6,338 more than
last year's due to increases in
expenditures for salaries and
contingencies; however, this is partially
offset by a decrease of $3,000 in the
reserve for auto purchase. The
recommended assessment rate, when
applied to anticipated fresh market
patatc shipments of 25,000,000
hundredweight, will yield $65,000 in
assessment revenue which, when added
l0 $6,000 in fees and interest income and
$33,738 from reserve funds will be
adequate to cover budgeted expenses.

While this action will impose some
addit:onal costs on handlers, the costs

are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs will be offset by
the benefits derived from the operation
of the marketing order. Therefore, the
Administrator of the AMS has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

A proposed rule was published in the
Federal Register on July 15, 1991 (56 FR
32128). This document contained a
proposal to add § 945.244 to authorize
expenses and establish an assessment
rate for the committee. That rule
provided that interested persons could
file comments through July 25, 1991. No
comments were received

It is found that the specified expenses
are reasonable and likely to be incurred
and that such expenses and the
specified assessment rate to cover such
expenses will tend to effectuate the
declared policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this section until 30 days after
publicatien in the Federal Register (5
U.S.C. 553) because the committee needs
to have sufficient funds fo pay its
expenses which are incurred on a
continuous basis. The 1991 fiscal period
began on August 1, 1991, and the
marketing order requires that the rate of
assessment for the fiscal period apply ta
all assessable potatoes handled during
the fiscal period. In addition, handlers
are aware of this action which was
recommended by the committee at a
public meeting.

List of Subjects in 7 CFR Part 945

Marketing agreements, Potatoes,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 945 is hereby
amended as follows:

PART 945—IRISH POTATOES GROWHN
IN CERTAIN DESIGNATED COUNTIES
IN IDAHO AND MALHEUR COUNTY,
OREGON

1. The authority citation for 7 CFR
part 945 continues to read as follows:

Autharity: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. A new § 845.244 is added to read as
follows:

Note: This section will not appear in the
Code of Federal Regulations.
§945.244 Expenses and assessment rate.

Expenses of $104.738 by the ldaho-
Eastern Oregon Potato Committee are
authorized, and an assessment rate of

$0.0026 per bundredweight of potatoes is
established for the fiscal period ending
July 31, 1992. Unexpended funds may be
carried over as a reserve.

Dated: August 5, 1991.
William ]. Doyle,
Associate Deputy Director, Fruit and
Vegetable Division.
[FR Doc. 91-18957 Filed 8-8-91; 8:45 am}
BILLING CODE 3410-02-M

Animal and Plant Health Inspection
Service

9 CFR Part 113
[Docket No. 91-053]

Viruses, Serums, Toxins, and
Analogous Products; Revision of
Standard Requirements for
Clostridium Bacterin-Tcxoids and
Tetanus Toxoid

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

suMmMARY: This action amends the test
methods used in conducting potency
tests for serial release of Clostridium
Novyi Bacterin-Taxoid, Clostridium
Sordellii Bacterin-Toxoid, and Tetanus
Teoxoid. The current test methods for
Clostridium Novyi Bacterin-Toxoid and
Clostridium Sordellii Bacterin-Toxoid

roducts require that potency be
measured in a valid vaccination-
challenge test in guinea pigs. The
amended tests for these preducts
involve serological conversion in rabbits
and quantitation of the antitoxins in
mice. The potency of Tetanus Toxoid
products is currently determined by
measuring the neutralization capacity of
pooled serum from vaccinated guinea
pigs. In the amended test for Tetanus
Toxoid products, an enzyme-linked
immunosorbent assay (ELISA) is used to
quantitate the Antitoxin Units per ml of
a serum paoal derived from vaccinated
guinea pigs. The new test procedures
measure antitoxin responses which have
been correlated to protective levels of
antitoxin in the host species. These
procedures will result in a more precise
evaluation of potency of the products
than test procedures which have been
used. The new test procedures for
Clostridium Nevyi and Clostridium
Sordellii Bacterin-Toxoids also allow for
testing multiple antigens in the same test
animals which results in using a reduced
number of animals in potency tests for
serial release.

EFFECTIVE DATE: September 9, 1991.
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FOR FURTHER INFORMATION CONTACT:
Dr. David A. Espeseth, Deputy Director,
Veterinary Biologics; Biotechnology,
Biologics, and Environmental Protection,
Animal and Plant Health Inspection
Service, U.S. Department of Agriculture,
room 838, Federal Building, 6506 Belcrest
Road, Hyattsville, MD 20782, (301) 436~
8245.

SUPPLEMENTARY INFORMATION:

Background

Clostridium Novyi Bacterin-Toxoid and
Clostridium Sordellii Bacterin-Toxoid

The current Standard Requirements
for Clostridium Novyi Bacterin-Toxoid
and Clostridium Sordellii Bacterin-
Toxoid specify that each serial of
product be tested for potency in guinea
pigs prior to release. The test animals
are vaccinated with a prescribed dose of
the product. Fourteen to fifteen days
after a second injection, vaccinated
animals, along with an acceptable
number of controls, are challenged with
an applicable virulent organism
generally furnished by the Animal and
Plant Health Inspection Service
(APHIS). For a test to be satisfactory, at
least 80 percent of the guinea pigs used
as controls must die during the 3-day
post challenge observation period and
seven of eight treated animals must
survive the challenge. If two of the
vaccinated animals succumb to the
challenge, the current standards provide
for a second stage test. The use of
virulent, spore forming challenge
organisms in guinea pigs resulted in
progressive, fatal disease in virtually all
the controls. In the current test
procedure, guinea pigs can be tested for
only a single antigen. Therefore, each
product was tested separately, since the
test did not allow for differentiation of
multicomponent products.

The Animal and Plant Health
Inspection Service and the
manufacturers of the products discussed
in this final rule have cooperated in
developing new tests modeled after the
potency test currently codified in
§§ 113.111 (formerly § 113.96) and
113.112 (formerly § 113.97) for
Clostridium Perfringens Type C
Bacterin-Toxoid and Clostridium
Perfringens Type D, Bacterin-Toxoid,
respectively. The cooperative effort was
undertaken to (1) determine the
minimum protective levels of antitoxin
in sheep and cattle (animals for which
these products are indicated); and, (2) to
develop a potency test that would
correlate the serological response and
protective levels of antitoxin in sheep
and cattle to the serological response in
rabbits. The new tests which were
developed allow for serological

conversion in rabbits and quantitation
of the antibody (antitoxin) level in mice.
Using these tests, a product containing
more than one antigen can be inoculated
into rabbits and the serological
responses to individual antigens
measured in mice. Quantitating the
response to individual antigens is
accomplished by determining the
neutralizing capacity of each antitoxin
against its homologous antigen. For each
antitoxin to be measured, an equal
quantity of serum from each test rabbit
is combined and tested as a single
serum pool. At lease seven rabbits are
required to make an acceptable serum
pool. Graded volumes of the undiluted
srum pool are combined with prescribed
amounts of diluted Standard Toxin, as
specified in the test procedures, and
allowed to neutralize. Each resulting
diluted mixture is then injected into five
mice (for each antitoxin being
measured).

Although the highest dilution of
antitoxin will not protect mice from
death, the disease process is not
progressive and therefore is more
humane than the spore challenge of
guinea pigs.

The data accumulated from the
cooperative studies with nine
participating manufacturers has been
analyzed. Based on that analysis, the
Agency has concluded that these
potency tests conserve time and
animals, are more humane, and are a
more accurate measurement of the
quantity of antigens in the products and
the quality of antitoxins produced in the
host animals. The tests are more precise
than the current tests used for
evaluating products containing a single
antigen or multiple antigens.

Tetanus Toxoid

The current Standard Requirement for
Tetanus Toxoid specifies that each
serial of product must be tested for
potency in 10 guinea pigs. The test
animals are vaccinated with a
prescribed dose of the produce and bled
6 weeks later. An equal volume of serum
from each of at least 10 guinea pigs is
combined to make a serum pool. A
prescribed amount of serum from the
pool is combined with a standard
amount of tetanus toxin, and inoculated
into additional guinea pigs to determine
if the serum from the vaccinated guinea
pigs contain sufficient antitoxin to
neutralize the toxin. A failure to
neutralize the toxin would result in the
deaths of the inoculated guinea pigs. It
had been determined that the pool of
guinea pig serum must contain at least
2.0 antitoxin units (A.U.) per ml for the
product serial to be satisfactory. If the
serial test is unsatisfactory, the pooled

serum can be retested using 20 guinea
pigs.

The Animal and Plant Health
Inspection Service (APHIS) and
manufacturers of Tetanus Toxoid have
developed an assay method to replace
the toxin neutralization test conducted
in guinea pigs. The cooperative effort
resulted in an enzyme-linked
immunosorbent assay (ELISA) which
accurately quantitates the A.U. per ml of
the serum pool from the guinea pigs
vaccinated with toxoid without
requiring the inoculation and death of
the additional guinea pigs used in the
toxin neutralization test. The minimum
antitoxin level required for a
satisfactory guinea pig serum pool is
retained at 2 A.U. per ml. Because the
ELISA is more precise than the toxin
neutralization test, the prescribed retest
of unsatisfactory serials is conducted in
10 rather than 20 animals.

The Agency analyzed the data
accumulated from cooperative studies
with six participating manufacturers. It
has concluded that the new potency test
would conserve time and animals, and
is more humane and economical than
the current potency test. This test
accurately measures the quantity of
antitoxin(s) produced by the product in
susceptible host species.

The final rule specifies that the
antitoxin level shall be determined by
an ELISA acceptable to the Animal and
Plant Health Inspection Service. The
Agency has prepared a Supplemental
Assay Method (SAM) in accordance
with 9 CFR 113.2(a) which details the
ELISA test procedure that is used by the
Animal and Plant Health Inspection
Service.

Comments Received

On October 25, 1990, we published a
proposed rule in the Federal Register (55
FR 42990-42993, Docket No. 90-042)
discussing this revision. The proposed
rule provided that comments would be
accepted for 30 days, until December 24,
1990.

We received comments from four
licensed manufacturers, one national
trade association representing major
research-based U.S. manufacturers of
animal health products, and one
regulatory agency.

All comments were favorable and
supported the proposed rule. It should
be noted that the sections in part 113 of
the regulations and standards have been
renumbered since the proposed rule was
published. Therefore, proposed § 113.93
is not § 113.108, § 113.94 is § 113.109,
and § 113.99 is § 113.114.

Three commenters noted that the
potency test for tetanus toxoid in
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§ 113.99(c), as proposed, specified
injecting guinea pigs with 0.4 of the
horse dose recommended on the product
label. However, since some of the
licensed tetanus toxoid products are
recommended for cattle, sheep, and
other species, but not for horses, they
recommended modification of the
potency test to provide for those
products. The Agency agrees and

§ 113.99(c) has been modified to address
this by changing the reference from the
“horse dose” to the “largest dose"
recommended on the product label.

One commenter noted that in the
proposed § 113.99(c)(1) the wording
should be amended to clarify that the
serum from all the guinea pigs should be
pooled. We have revised the wording for
clarity, as suggested. There is no
substantive change.

Based on the rationale set forth in the
proposal and in this document, we are
adopting the provision of the proposal
with changes as a final rule.

In the final rule published in the
Faderal Register (55 FR 35556-35563,
Docket No. 89-151) the Standard
Requirements for § 113.93 Clostridium
Novyi Bacterin-Toxoid; § 113.94
Clostridium Sordellii Bacterin-Toxoid;
and § 113.99 Tetanus Toxoid were
designated as §§ 113.108, 113.109 and
113.114, respectively. These changes
have been made in this final rule.

Executive Order 12291 and Regulatory
Flexibility Act

This rule is issued in conformance
with Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined not to be a “major
rule.” Based on information compiled by
the Department, it has been determined
that this rule will have an effect on the
economy of less than $100 million; will
not cause a major increase in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions, and will not cause a significant
adverse effect on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets. The
purpose of this action is to codify in the
Standard Requirements updated
procedures for conducting potency tests
for serial release that are more
economical, more humane, and more
accurate than the superseded test
procedures in measuring the quantity of
antigen and quality of these products.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not have

significant economic impact on a
substantial number of small entities.

Paperwork Reduction Act

This rule contains no new information
collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et.
seq.).

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

List of Subjects in 9 CFR part 113
Animal biologics.

PART 113—STANDARD
REQUIREMENTS

Accordingly, title 9, Code of Federal
Regulations, is amended as follows:
-1. The authority citation for part 113
will continue to read as follows:
Authority: 21 U.S.C. 151-159; 7 CFR 2.17,
2.15, and 371.2(d).
2.In § 113.108, paragraph (c), is
revised to read as follows:

§ 113.108 Clostridium Novyi Bacterin-
Toxoid.
*

- * * *

(n) * &

(b) * o »

(c) Potency test. Bulk or final
container samples of completed product
from each serial shall be tested for
potency using the Alpha toxin-
neutralization test provided in this
paragraph.

(1) When used in this test, the
following words and terms shall mean:

(i) International antitoxin unit. (1.U.)
That quantity of Alpha Antitoxin which
reacts with Lo and L+ doses of
Standard Toxin according to their
definitions.

(ii) Lo dose. The largest quantity of
toxin which can be mixed with one unit
of Standard Antitoxin and not cause
sickness or death in injected mice,

(iii) L+ dose. The smallest quantity of
toxin which can be mixed with one unit
of Standard Antitoxin and cause death
in at least 80 percent of injected mice.

(iv) Standard antitoxin. The Alpha
Antitexin preparation which has been
standardized as to antitoxin unitage on
the basis of the International
Clostridium novyi Alpha Antitoxin
Standard and which is either supplied
by or acceptable to the Animal and
Plant Health Inspection Service. The

antitoxin unit value shall be stated on
the label.

(v) Standard toxin. The Alpha toxin
preparation which is supplied by or is
acceptable to the Animal and Plant
Health Inspection Service.

(vi) Diluent. The solution used to
make proper dilutions prescribed in this
test. Such solutions shall be made by
dissolving 1 gram of peptone and 0.25
gram of sodium chloride in each 100 ml
of distilled water; adjusting the pH to
7.2; autoclaving at 121 °C for 25 minutes;
and storing at 4 °C until used.

(2) Each of at least eight rabbits of a
strain acceptable to the Animal and
Plant Health Inspection Service, each
weighing 4-8 pounds, shall be injected
subcutaneously with not more than half
of the recommended cattle dose.
Provided, That, if the product is
recommended only for sheep, half of the
recommended sheep dose shall be used.
A second dose shall be given not less
than 20 days nor more than 23 days after
the first dose.

(3) Fourteen to seventeen days after
the second dose, all surviving rabbits
shall be bled, and the serum tested for
antitoxin content.

(i) At least seven rabbits are required
to make an acceptable serum pool.

(ii) Equal quantities of serum from
each rabbit shall be combined and
tested as a single pooled serum.

(iii) If less than seven rabbits are
available, the test is invalid and shall be
repeated: Provided, That, if the test is
not repeated, the serial shall be declared
unsatisfactory.

(4) The antitoxin content of the rabbit
serums shall be determined by the
serum neutralization test as follows:

(i) Make a dilution of Standard
Antitoxin to contain 0.1 International
Unit of antitoxin per ml

(ii) Make a dilution of Standard Toxin
in which 0.1 Lo dose is contained in a
volume of 1 ml or less. Make a second
dilution of Standard Toxin in which 0.1
L+ dose is contained in a volume of 1
ml or less.

(iii) Combine 0.1 International Unit of
Standard Antitoxin with 0.1 Lo dose of
diluted Standard Toxin and combine 0.1
International Unit of Standard Antitoxin
with 0.1 L+ dose of diluted Standard
Toxin. Each mixture is adjusted to a
final volume of 2.0 ml with diluent.

(iv) Combine 0.1 Lo doge of diluted
Standard Toxin with a 0.2 ml volume of
undiluted serum. The mixture is
adjusted to a final volume of 2.0 ml with
diluent.

(v) Neutralize all toxin-antitoxin
mixtures at room temperature for 1 hour
and hold in ice water until injections of
mice can be made.
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(vi) Five Swiss white mice, each
weighing 16-20 grams, shall be used for
each toxin-antitoxin mixture. A dose of
0.2 ml shall be injected intravenously
into each mouse. Conclude the test 72
hours post injection and record all
deaths.

{5) Test Interpretation shall be as
follows:

(i) if any mice inoculated with the
mixture of 0.1 International Unit of
Standard Antitoxin and 0.1 Lo doses of
Standard Toxin die, the results of the
serum neutralization test are
inconclusive and shall be repeated:
Provided, That, if the test is not
repeated, the serial shall be declared
unsatisfactory.

{ii) If less than 80 percent of the mice
inoculated with the mixture of 0.1
International Unit of Standard Antitoxin
and 0.1 L+ doses of Standard Toxin die,
the results of the serum neutralization
test are inconclusive and shall be
repeated: Provided, That, if the test is
not repeated, the serial shall be declared
unsatisfactory.

(iii) If any mice inoculated with the
mixture of 0.2 ml undiluted serum with
0.1 Lo dose of Standard Toxin die, the
serum is considered to contain less than
0.50 International Units per ml.

(iv} If the single pooled serum from
seven or more rabbits contains less than
0.5 International Unit per ml, the serial
is unsatisfactory.

3. In § 113.109, paragraph (c), is
revised to read as follows:

§ 113.109 Clostridium Sordellii Bacterin-
Toxoid.

- - * - *

(a)

(b) - »

(c) Potency test. Bulk or final
container samples of completed product
from each serial shall be tested for
potency using the foxin-neutralization
test provided in this paragraph.

(1) When used in this test, the
following words and terms shall mean:

(i) International antitoxin unit. (1.U.)
That quantity of antitoxin which reacts
with Lo and L+ doses of Standard
Toxin according to their definitions.

(ii) Lo dose. The largest quantity of
toxin which can be mixed with one unit
of Standard Antitoxin and not cause
sickness or death in injected mice.

(iii) L+ dose. The smallest quantity of
toxin which can be mixed with one unit
of Standard Antitoxin and cause death
in at least 80 percent of injected mice.

(iv) Standard antitoxin. The antitoxin
preparation which has been
standardized as to antitoxin unitage on
the basis of the International
Clostridium sordellii Antitoxin Standard
and which is either supplied by or

* & »

acceptable to the Animal and Plant
Health Inspection Service. The antitoxin
unit value shall be stated on the label.

(v) Standard toxin. The toxin
preparation which is supplied by or is
acceptable to the Animal and Plant
Health Inspection Service.

(vi) Diluent. The solution used to
make proper dilutions prescribed in this
test. Such solutions shall be made by
dissolving 1 gram of peptone and 0.25
gram of sodium chloride in each 100 ml
of distilled water; adjusting the pH to
7.2; autoclaving at 121 °C for 25 minutes;
and storing at 4 °C until used.

(2) Each of at least eight rabbits of a
strain acceptable to the Animal and
Plant Health Inspection Service, each
weighing 4-8 pounds, shall be injected
subcutaneously with not more than half
of the recommended cattle dose:
Provided, That, if the product is
recommended only for sheep, half of the
recommended sheep dose shall be used.
A second dose shall be given not less
than 20 days nor more than 23 days after
the first dose.

(3) Fourteen to seventeen days after
the second dose, all surviving rabbits
shall be bled, and the serum tested for
antitoxin content.

(i) At least seven rabbits are required
to make an acceptable serum pool.

(ii) Equal quantities of serum from
each rabbit shall be combined and
tested as a single pooled serum.

(iii) If less than seven rabbits are
available, the test is invalid and shall be
repeated: Provided, That, if the test is
not repeated, the serial shall be declared
unsatisfactory.

(4) The antitoxin content of the rabbit
serums shall be determined by the
serum neutralization test as follows:

(i) Make a dilution of Standard
Antitoxin to contain 1.0 international
unit of antitoxin per ml.

(ii) Make a dilution of Standard Toxin
in which 1.0 Lo dose is contained in a
volume of 1 ml or less. Make a second
dilution of Standard Toxin in which 1.0
L+ dose is contained in a volume of 1
ml or less.

(iif) Combine 1.0 International Unit
Standard Antitoxin with 1.0 Lo dose of
diluted Standard Toxin and combine 1.0
International Unit of Standard Antitoxin
with 1.0 L+ doese of diluted Standard
Toxin, Each mixture is adjusted to a
final volume of 2.0 m! with diluent.

(iv) Combine 1.0 Lo dose of diluted
Standard Toxin with a 1.0 m! volume of
undiluted serum. This mixture is
adjusted to a final volume of 2.0 ml with
diluent.

(v) Neutralize all toxin-antitoxin
mixtures at room temperature for 1 hour
and hold in ice water until injections of
mice can be made.

(vi) Five Swiss white mice, each
weighing 16-20 grams, shall be used for
each toxin-antitoxin mixture. A dose of
0.2 ml shall be injected intravenously
into each mouse. Conclude the test 72
hours post injection and record all
deaths.

(5) Test Interpretation shall be as
follows:

(i) If any mice inoculated with the
mixture of 1.0 International Unit of
Standard Antitoxin and 1.0 Lo doses of
Standard Toxin die, the results of the
serum neufralization test are
inconclusive and shall be repeated:
Provided, That, if the test is not
repeated. the serial shall be declared
unsatisfactory.

(if) If less than 80 percent of the mice
inoculated with the mixture of 1.0
International Unit of Standard Antitoxin
and 1.0 L+ doses of Standard Toxin die,
the results of the serum neutralization
test are inconclusive and shall be
repeated: Provided, That, if the test is
not repeated, the serial shall be declared
unsatisfactory.

(iii) If any mice inoculated with the
mixture of 1.0 ml undiluted serum with
1.0 Lo dose of Standard Toxin die, the
serum is considered to contain less than
1.0 International Units per mlL

(iv} If the single pooled serum from
seven or more rabbits contains less than
1.0 International Unit per ml, the serial
is unsatisfactory.

4. In § 113114, paragraph (c), is
revised to read as follows:

§ 113.114 Tetanus Toxoid.

. - - -

[a’ . * »

(b) LI

(¢) Potency test. Bulk or final
container samples of completed produyct
from each serial shall be tested for
potency. A group of 10 guinea pigs
consisting of an equal number of males
and females weighing 450 to 550 grams
shall each be injected subcutaneously
with 0.4 of the largest dose
recommended on the product labels.

(1) Six weeks after injection, all
surviving guinea pigs shall be bled and
equal portions of serum, but not less
than 0.5 ml from each, shall be pooled.
For a valid test, the pool shall contain
the serum from at least eight animals.

{2) The antitoxin titer of the pooled
serum shall be determined in antitoxin
units {A.U.) per m! using an enzyme-
linked immunosorbent assay method
acceptable to the Animal and Plant
Health Inspection Service.

(3) If the antitoxin titer of the serum
pool is at least 2.0 A.U. per ml, the serial
is satisfactory. If the antitoxin titer of
the serum pool is less than 2.0 A.U. per
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ml, the serial may be retested by the
following procedure: Provided, That, if
the serial is not retested, it shall be
declared unsatisfactory.

(4) For serials in which the serum pool
contains less than 2.0 A.U. per ml, the
individual serum that constituted the
pool may be tested by the enzyme-
linked immunosorbent assay. If at least
80 percent of the individual serums have
an antitoxin titer of at least 2.0 A.U. per
ml, the serial is satisfactory. If less than
80 percent of the individual serums have
an antitoxin titer of at least 2.0 A.U. per
ml, the serial may be retested in 10
guinea pigs using the procedure
described in (c) (1) and (2) above. The
antitoxin titer of the pooled serum from
the guinea pigs used in the retest shall
be averaged with the antitoxin level of
the pooled serum from the initial test. If
the average of the two pools is at least
2.0 A.U. per ml, the serial is satisfactory.
If the average of the two pools is less
than 2.0 A.U. per ml, the serial is
unsatisfactory and shall not be retested
further.

Done in Washington, DC, this 6th day of
August 1991.

James W. Glosser,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 91-18960 Filed 8-8-91; 8:45 am)
BILLING CODE 3410-10-M

9 CFR Part 166
[Docket No. 50-250]

Swine Health Protection

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the Swine
Health Protection regulations by
removing North Dakota from the list of
States that prohibit garbage feeding.
This action is necessary to reflect
changes in the status of North Dakota,
and thereby facilitate the administration
of the Swine Health Protection
regulations.

EFFECTIVE DATE: September 9, 1991.
FOR FURTHER INFORMATION CONTACT:
Dr. Delorias M. Lenard, Senior Staff
Veterinarian, Swine Diseases Staff, VS,
APHIS, USDA, room 736-A, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782, 301-436-7767.
SUPPLEMENTARY INFORMATION:

Background

The Swine Health Protection
regulations (contained in 9 CFR part 166
and referred to below as the regulations)
were established under the Swine

Health Protection Act (cantained in 7
U.S.C. 3801 et seq., and referred to
below as the Act). The Act and the
regulations contain provisions
concerning the treatment of garbage to
be fed to swine and the feeding of that
garbage to swine. These provisions
operate as safeguards against the spread
of certain swine diseases in the United
States.

Some States prohibit the feeding of
garbage to swine. Other States permit
the feeding of treated garbage to swine.
North Dakota is currently listed in
§ 166.15(b) as a State that permits the
feeding of treated garbage to swine.
However, North Dakota law now
prohibits the feeding of garbage to
swine. We are therefore removing it
from the list of States in § 166.15(b) and
adding it to the list of States in
§ 166.15(a) that prohibit the feeding of
garbage to swine. This action amends
the regulations to accurately reflect
North Dakota's garbage feeding status.

North Dakota remains on the list of
States in § 166.15(c) that have primary
enforcement responsibility under the
Act.

Executive Order 12291 and Regulatory
Flexibility Act

We are issuing this rule in
conformance with Executive Order
12291, and we have determined that it is
not a “major rule.” Based on information
compiled by the Department, we have
determined that this rule will have an
effect on the economy of less than $100
million; will not cause a major increase
in costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and will not cause a
significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based enterprise
to compete with foreign-based
enterprises in domestic or export
markets.

This action simply reflects changes
that North Dakota has already made by
statute with respect to Swine Health
Protection.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

Effective Date

We are taking this action to update
our regulations with respect to changes
that have already occurred in North
Dakota's law regarding the feeding of

garbage to swine. It does not appear
that public participation in this
rulemaking proceeding would make
additional relevant information
available to the Department.

Accordingly, pursuant to the
administrative procedure provisions in 5
U.S.C. 553, we find upon good cause that
prior notice and other public procedures
with respect to this rule are
impracticable and unnecessary; we also
find good cause for making this rule
effective less than 30 days after
publication of this document in the
Federal Register.

Paperwork Reduction Act

This rule contains no new information
collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et

seq).
Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

List of Subjects in 8 CFR Part 166

African swine fever, Animal diseases,
Food-and-mouth disease, Garbage, Hog
cholera, Hogs, Reporting and
recordkeeping requirements, Swine
vesicular disease, Vesicular exanthema
of swine.

PART 166—SWINE HEALTH
PROTECTION

Accordingly, 9 CFR part 166 is
amended as follows:

1. The authority citation for part 166
continues to read as follows:

Authority: 7 U.S.C. 3802, 3803, 3804, 3808,
3809, 3811; 7 CFR 2.17, 2.51, and 371.2(d).

§ 166.15 [Amended]
2. Paragraph (b) of § 166.15 is
amended by removing “North Dakota,".
3. Paragraph (a) of § 166.15 is
amended by adding “North Dakota,”
immediately after “New York,".

Done in Washington, DC, this 6th day of
August 1991.
James W. Glosser,
Administrator, Animal and Plant Health
Inspection Service.
[FR Doc. 91-18959 Filed 8-8-91; 8:45 am|
BILLING CODE 3410-34-M
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NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 52, 71, 170, and 171

RIN 3150-AD87

Revision of Fee Schedules; 100% Fee
Recovery, Correction

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule, correction.

suMMARY: This document corrects a
final rule appearing in the Federal
Register on July 10, 1991 (56 FR 31472),
that amended the regulations governing
the licensing, inspection, and annual
fees charged to Nuclear Regulatory
Commission licensees. This action is
necessary to correct several errors that
occurred in final document preparation
and printing.

EFFECTIVE DATE: August 9, 1991.

FOR FURTHER INFORMATION CONTACT:
C. James Holloway, Jr., Office of the
Controller, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
telephone 301-492-4301.

1. On page 31486, first column, first
paragraph under item 3, fourth line,
"$28.4 million" should read “$33.3
million."”

2. On page 31486, second column,
third paragraph under item b, first line,
"$28.4 million” should read “$33.3
million."

3. On page 31487, first column, in the
last full paragraph, the introductory
phrase should appear in italics as
folows:

“Activities and budgeted costs not
currently assessed 10 CFR part 170
licensing and inspection fees based on
Commission policy."

4. On page 31492, table IV, the direct
FTE under the program element total for
the line item “Decommissioning’ which
reads “144" should be revised to read
"14.4."

5. On page 31492, the numbers in the
entries directly following table IV were
not properly aligned. These numbers
should have appeared as follows:

$362.8 million *
—71.98 million

$290.9 million

6. On page 31495, the headings to
table VI should be corrected to appear
in the same manner as the headings for
table VII. Specific changes are as
follows:

a. The word “Total" should appear
over the first and second columns
entitled “Program support $K" and
“FTE.”

b. The words “Allocated to fuel
facility” should appear over the third
and fourth columns.

c. The subheading for column three
should read "“Program Support $SK."”

d. The subheading for column four
should read “FTE."

7. On page 31495, the numbers in the
entries directly following table VI were
not properly aligned. These numbers
should have appeared as follows:

$13.3 million 2
—2.7 million

$10.6 million

8. On page 31495, in table VII, dollar
signs should appear before the totals of
$3,372, $1.973, $3,034, $4,183, and $27.2.

9. On page 31496, in the table at the
top of the page, dollars signs should
appear before the subtotals $9386, $3,222,
$4,158, and $1,080 and the totals $3,186,
$7,452, and $10,638.

10. On page 31504, § 170.31, fee
category 15, the introductory text of item
15¢ should be revised to read:

“c. All ether export/import licenses/
approvals.”

11. On page 31506, § 171.15(d), in the
second line, the word “and” should be
removed. As correctly revised
§ 171.15(d) reads as follows:

*(d) The FY 1991 part 171 annual fees
for operating power reactors are as
follows:"

Dated at Rockville, Maryland, this 2d day
of August 1991,

For the Nuclear Regulatory Commission.
Samuel J. Chilk,

Secretary of the Commission.
[FR Doc. 91-18871 Filed 8-8-91; 8:45 am]
BILLING CODE 7590-01-M

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701

Loan Interest Rates

AGENCY: National Credit Union
Administration.

ACTION: Final rule.

SUMMARY: The current 18 percent per
year Federal credit union loan rate
ceiling is scheduled to revert to 15
percent on September 9, 1991, unless
otherwise provided by the NCUA Board.
A 15 percent ceiling would restrict
certain categories of credit and
adversely affect the financial condition
of a number of Federal credit unions. At
the same time, prevailing market rates
and economic conditions do net justify a
rate higher than the current 18 percent

ceiling: Accordingly, the NCUA Board
hereby continues an 18 percent Federa
credit union loan rate ceiling for the
period from September 8, 1991 through
March 8, 1993. Loans and line of credit
balances existing prior to May 15, 1987
may continue to bear their contractual
rate of interest, not to exceed 21 percent.
Further, the NCUA Board is prepared to
reconsider the 18 percent ceiling at any
time should changes in economic
conditions warrant.

EFFECTIVE DATE: September 9, 1991.

ADDRESSES: National Credit Union
Administration, 1778 G Street NW.,
Washington, DC 20456.

FOR FURTHER INFORMATION CONTACT:
Charles H. Bradford, Chief Economist at
the above address. Telephone number:
(202) 682-9621.

SUPPLEMENTARY INFORMATION:
Background

Public Law 96-221, enacted in 1979,
raised the loan interest rate ceiling for
Federal credit unions from 1 percent per
month (12 percent per year) to 15
percent per year. It also authorized the
NCUA Board to set a higher limit, after
consultation with Congress, the
Department of the Treasury, and other
Federal financial agencies, for a period
not to exceed 18 months, if the Board
should determine that: (i} Money market
interest rates have risen over the
preceding six months; and (ii) prevailing
interest rate levels threaten the safety
and soundness of individual credit
unions as evidenced by adverse trends
in growth, liquidity, capital, and
earnings.

On December 3, 1980, the NCUA
Board determined that the foregoing
conditions had been met. Accordingly,
the Board raised the loan ceiling for 9
months to 21 percent. In the unstable
environment of the first half of the
1980's, the NCUA extended the 21
percent ceiling four additional times. On
March 11, 1987, the NCUA Board
lowered the loan rate ceiling from 21
percent to 18 percent effective May 15,
1987. This action was taken in an
environment of falling market interest
rates from 1980 to early 1987. See Table
L

The Board felt the 18 percent ceiling
would fully accommodate an inflow of
liquidity into the system, preserve
flexibility in the system so that credit
unions could react to any adverse
economic developments, and would
ensure that any increase in the cost of
funds would not impinge on earnings of
Federal credit unions.

The NCUA Board would prefer not to
set loan interest rate ceilings for Federal
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credit unions. In the final analysis the
market sets the rates. The Board
supports free lending markets and the
abitity of Federal credit union boards of
directors to establish loan rates that
reflect current market conditions and

the interests of credit union members.
Congress has, however, imposed loan
rate ceilings since 1934. In 1979 Congress
set the ceiling at 15 percent but
authorized the NCUA Board to set a
ceiling i excess of 15 percent if the
Board can justify it. The following
analysis justifies a ceiling above 15
percent, but at the same time does not
suppeort a ceiling above the current 18
percent. The Board is prepared to
reconsider this action at any time should
changes in econamic conditions

warrant.

Justification for a Ceiling No Higher than
18 Percent

Table I shows interest rates on Prime
Rate loans, 3-month Treasury Bills, 3-
year Treasury securifies and 30-year
Treasury bonds, from December 1965
through December 1990, and monthly
rates for the first six months of 1991.
Clearly, interest rates fluctuate. But with
generally declining market interest rates
since 1988, which in turn affect credit
union cost of funds, there is no
justification for raising the current loan
ceiling above 18 percent.

TABLE |.—SELECTED MARKET INTEREST
RATES

Treasury securities

Prime
rate 3-

month | 3-year

year

492
6.92
7.26
4 20.35

9.50

7.50

8.75
10.50
10.50
10.00

438
487
5.44
15.49
7.10
553
5.77
8.07
7.63
6.74

9.52
9.05
98.00
9.00

6.22
5.94
591
5.65

8.21

TABLE L. —SELECTED MARKET INTEREST
RATES—Continued

Treasury securities

Prime
3.
month

30-

Syear | Joor

8.50
8.50

546
557

7.12
7.39

8.27
8.47

Saurce: Federal Reserve System.

From March 1987, when an 18 percent
ceiling was first established, short and
intermediate rates rose, irregularly,
about 300 basis points over the next two
years, peaking in March 1989. Thirty-
year rates rose about 160 basis points
over the same period. In the 2% years
since March 1989 all rates have cycled
down to near their March 1987 levels.

If credit unions were able to live with
an 18 percent loan ceiling under the
market interest rate conditions of 1988
and 1989, they should be able to operate
profitably with market rates which are
below those levels currently.

Justification for a Ceiling Above 15
Percent

On the other hand, a ceiling above 15
percent is necessary. A drop in the loan
ceiling to 15 percent could threaten the
safety and soundaess of many credit
unions by giving rise to adverse trends
in growth and earnings.

With all interest rates rising in June
1991 and the prospect of rising interest
rates over the next year; with declining
earning spreads; with a sizeable number
of credit unions showing losses and the
need to charge relatively high rates on
unsecured loans (including credit card
loans) because of high costs; with high
losses associated with these loans, all of
these factors combine to argue against
altowing the ceiling to drop to 15
percent.

Market Interest Rate Trends

As noted above, market interest rates
have been in an irregular downtrend for
over two years, and particularly the past
year. However, this is about to change.
The economy is near the bottom of its
current economic cycle. All major
economic indicators point to the fact

that the recovery from the 1990-1991
recession is about to begin. That means
upward pressure on interest rates, and
May 1991 may have been the trough for
this cycle on short term rates. The
intermediate 3-year securities and the
30-year bond rates troughed earlier, in
February.

Rates were up across the board in
June. As evidence of recovery mounts in
the second half of 1991, the Federal
Reserve will probably allow rates to
move back up. We can look for rates in
the short term area of 6% to 7 percent
by Spring of 1992 and long term rates of
8% to 9 percent or more by then. (The
long rates should drop back later next
year as the numbers show that inflation
is under control).

Furthermore, despite the downtrend in
rates the past two years, and especially
the past year, they are still higher today
(except for 3 month Treasury bills) than
they were when the Board acted in
March 1987 to establish an 18 percent
ceiling. With the prospect that rates will
likely rise from here for a year or so, a
lower loan ceiling could jeopardize
credit union growth and earnings.

Growth

Federal eredit union growth has
slowed significantly the past few years.
Following share and asset growth rates
of over 20 percent in 1985 and 1986,
Federal credit union share growth
slowed to 5 percent in 1989, rising
slightly faster at 7.5 percent in 1990.
Asset growth slowed to 5.3 percent in
1989, rising slightly faster at 7.8 percent
in 1990.

Earnings

Earning margins of Federal credit
unions have declined somewhat over
the past five years:

* Despite the decline in the cost of
funds of Federal credit unions in recent
years, spreads have declined. Since
1985, gross spreads have fallen by 41
basis points and net spreads by 10 basis
points. See Table II. Both gross and net
spreads have essentially levelled out the
past three years, but gross spreads are
still very close to their 1988 lows and net
spreads are close to their 1987 lows.

TABLE ll.—FEDERAL CREDIT UNION SPREADS DECEMBER 1985-1990

June

Gross retum on total Assets.

Cost of otal Assets
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TABLE |l.—FEDERAL CREDIT UNION SPREADS DECEMBER 1985-1990—Continued
June
1985 [ 1986 [ 1987 ] 1988 1989 1990,
(Basis Points From Here Down)
=Gross spread 437 402 399 395 402 396
—Operating expenses 337 315 308 309 321 321
+Other Income 48 55 46 52 24 29
=Net Spread ! 148 142 137 138 139 138

! Net spread before net loan charge offs and htme;t refunds, and before statutory reserve transfers,

¢ Credit union losses represent a
significant and growing problems that
must be weighed in setting a loan rate
ceiling. Table III shows the number of
credit unions, by size, experiencing
losses in June 1989 and December 1990,
The June 1989 data were used to help
justify the last extension of the 18
percent interest rate ceiling. The total
number has increased from 1,060 in June
1989, a total of 11.8 percent of Federal
credit unions, to 1,090 in 1990, 12.8
percent of Federal credit unions. Most
credit unions with negative earnings are
small, less than $10 million in assets.
While there has been a decline in the
number of larger credit unions showing
negative earnings, there has been a
marked increase in the very smallest
credit unions (less than $1 million in
assets) showing losses. These credit
unions would be among those most

adversely affected by a reduction in the
interest rate ceiling to 15 percent.

TABLE |ll.—FEDERAL CREDIT UNIONS
EXPERIENCING LOSSES

Number as of
Asset size Fr Dec. Change
1989 1990
Less than $1
(41111157 PO 387 545 +158
$1-2 million. ~ 168 139 -29
$2-5 million..... 185 172 -13
$5-10 million... 135 89 —-36
$10-20 million. 2 7 69 -2
$20-50 million........... 73 48 -25
$50 million and
41 18 —23
1,060 1,090 +30

In summary, declining earning
spreads, and a sizeable number of credit

unions showing losses, raise a warning
flag against setting the loan rate ceiling
too low. This could threaten the safety
and soundness of many credit unions by
reducing their flexibility.

Table IV shows the number of Federal
credit unions offering selected types of
loans at various interest rates. Under a
grandfather clause, a few credit unions
still have on the books loans made at
rates above 18 percent. These are loan
contracts made prior to May 15, 1987,
when the ceiling was 21 percent. Since
May 15, 1987, no new loan can be made
at a rate above 18 percent.

TABLE IV.—DISTRIBUTION OF FEDERAL CREDIT UNION LOAN INTEREST RATES
[Number of credit unions making indicated loans at indicated interest rates)

December 1990
Rate Unsecured New auto Used autd Fb(%?s‘mte Fme
loans loans loans mortgages | mortgages
10.0% or less 59 1978 198 551 126
10.1-14.0% 2626 5362 6246 1165 2342
14.1-15.0% 2738 103 744 44 93
15.1-16.0% 1252 8 90 4 1
16.1-17.0% 639 4 18 2 4
17.1-18.0% 955 9 53 2 7
18.1-21.0% 6 3 4 8 2
Total ! 8,275 7.467 7,353 1,776 2,585

! The number of credit unions offering the loan

less than the number of federal credit unions (8,511)

Over one-third (2,852) of the Federal
credit unions that offer unsecured
personal loans charge more than 15
percent for these loans. This includes
credit card lines of credit. While loan
rates are, on average, lower for other
types of loans, a few credit unions
charge rates above 15 percent for these
other loans as well. Credit unions
charging between 15 and 18 percent on

loans would be adversely affected by a
15 percent ceiling.

Efficiency of operations is an
important determinant in setting a loan
rate. Unfortunately, some inefficient
credit unions—particularly small ones—
could be forced into insolvency with a
loan ceiling as low as 15 percent. It
would place severe strains on a large
segment of the credit union movement.

type and reporting rates charged. Some did not offer the loan type or report rates accordingly, the totals will be

Yet, market interest rate trends do not
justify a rate above 18 percent.

In conclusion, the NCUA Board has
continued the Federal credit union loan
interest rate ceiling of 18 percent per
year for the period from September 9,
1991 through March 8, 1993.

As previously indicated, loans and
line of credit balances existing on or
before May 15, 1987 may continue to
bear their contractual rate, not to
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exceed 21 percent. Finally, the Board is
prepared to reconsider the 18 percent
ceiling at any time during the extension
pericd, should changes in economic
conditions warrant it.

Regulatory Procedures
Administrative Procedures Act

The NCUA Board has determined that
notice and public comment on this rule
are impractical and not in the public
interest, 5 U.S.C. 553(b)(B). Due to the
need for a planning period and the
threat to the safety and soundness of
individual credit unions with insufficient
flexibility to determine loan rates, final
action on the loan rate ceiling is
necessary.

Regulatory Flexibility Act

For the same reasons, a regulatory
flexibility analysis is not required, 5
U.S.C. 604{a). However, the NCUA
Board has considered the need for this
rule, and the alternatives, as set forth
above.

Executive Order 12612

This Final rule does not affect state
regulation of credit unions. It
implements provisions of the Federal
Credit Union Act applying only to
Federal Credit Unions.

List of Subjects in 12 CFR Part 701
Credit Unions, Loan interest rates.
By the National Credit Union

Administration July 18, 1991.

Effective date of this final rule is
September 9, 1891,
Becky Baker,
Secretary of the Board.

Accordingly, NCUA has amended its
regulations as follows:

PART 701—{AMENDED]

1. The authority citation for part 701 is
continued to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1758, 1761a, 1761b, 1766, 1767, 1782,
1784, 1787, 1789, 1798, and Public Law 101-73.
Section 701.8 is also authorized by 15 U.S.C.
3717. Section 701.31 is also autharized by 15
U.S.C. 1601 et seq., 42 U.S.C. 1981 and 42
U.S.C. 3601-3610.

2. Section 701.21(c)(7] is revised to
read as follows:

§701.21 Loans to members and lines of

credit to members.
(c) - s

(7) Loan interest rates—(i) General.
Except when a higher maximum rate is
provided for in paragraph (c)(7)(ii) of
this section, a Federal credit union may
extend credit to its members at rates not
to exceed 15 percent per year on the

unpaid balance inclusive of all finance
charges. Variable rates are permitted on
the condition that the effective rate over
the term of the loan (or line of credit)
does not exceed the maximum
permissible rate.

(ii) Temporary rates—{A) 21 percent
maximum rate. Effective from December
3, 1980 through May 14, 1987, a Federal
credit union may extead credit to its
members at rates not to exceed 21
percent per year on the unpaid balance
inclusive of all finance charges. Loans
and line of credit balances existing on or
before May 14, 1987, may continue to
bear rates of interest of up to 21 percent
per year after May 14, 1987.

(B) 18 percent maximum rate.
Effective May 15, 1987, a Federal credit
union may extend credit to its members
at rates not to exceed 18 percent per
year on the unpaid balance inclusive of
all finance charges.

(C) Expiration. After March 9, 1993, or
as otherwise ordered by the NCUA
Board, the maximum rate on Federal
credit union extensions of credit to
members shall revert to 15 percent per
year. Higher rates may, however, be
charged, in accordance with paragraph
(c){(7){ii) (A) and (B) of this section, on
loans and line of credit balances
existing on or before March 9, 1993.

[FR Doc. 91-18975 Filed 8-8-91; 8:45 am]
BILLING CODE 7535-01-M

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1500

Reloadable Tube Aerial Shell
Fireworks Devices; Final Rule

AGENCY: Consumer Product Safety
Commission.

ACTION: Final Rule.

sumMMARY: The Commission is amending
its fireworks regulations in order to ban
reloadable tube aerial shell devices with
shells larger than 1.75 inches in outer
diameter.* Requirements currently
enforced by the Commission do not
adeguately address the risk of serious
injury posed by these fireworks devices.
No voluntary standard relating to the
risk of injury has been implemented,
benefits of the regulation bear a
reasonable relationship to the costs, and

' The Commission voted to issue the final rule by
a 2-1 vote, with Commissioner Carol G. Dawson
voting against the rule. Copies of the
Commissioner’s statements are available upon
request from the Office of the Secretary, Consumer
Product Safety Commission, Washington, DC 20207;
(301) 492-6800.

the regulation imposes the least
burdensome requirement inat prevents
or adequately reduces the risk of injury.
The Commission is issuing this rule
under the authority of the Federal
Hazardous Substances Act.

DATES: This rule will become effective
on October 8, 1991, and will apply to
reloadable shell fireworks devices with
shells larger than 1.75 inches in outer
diameter that are imported on or after
that date, except that the filing of proper
objections would stay provisions to
which objections are directed.

Adversely affected persons have until
September 9, 1991 to file objeetions to
this rule, stating reasonable grounds
therefor, and to request a public hearing
on those objections. Objections and
requests for hearings must be mailed to
the Office of the Secretary, Consumer
Product Safety Commission,
Washington, DC 20207, or delivered to
the Office of the Secretary, room 420,
5401 Westbard Avenue, Bethesda,
Maryland.

FOR FURTHER INFORMATION CONTACT:
Susan B. Kyle, Project Manager,
Directorate for Health Sciences,
Consumer Product Safety Commission,
Washington, DC 20207; telephone (301)
492-6994.

SUPPLEMENTARY INFORMATION:

A. Background

Reloadable tube aerial shell fireworks
devices (also referred to in this notice as
“reloadable shell devices") typically
consist of a cardboard launcher tube
approximately 10 to 12 inches tall and
separate shells that the user places
inside of the tube. The user ignites the
fuse which extends slightly above the
top of the tube, and the shell is projected
approximately 75 to 250 feet in the air
where it bursts with another powder
charge, releasing a colorful starburst.
They are classified by the Department of
Transportation (“DOT"} as Class C
common fireworks devices. Class C :
fireworks devices are suitable for use by
consumers. These reloadable shell
devices have become increasingly

. popular in the past three to four years.

Four nominal sizes of shells are
available at this time for consumer use:
1.5, 1.75, 2.0, and 2.25 inches in outer
diameter. This amendment concerns
only shells that are larger than 1.75
inches.

The Commission has received reports
of thirty-nine incidents involving
reloadable shells that have occurred
since 1985. A majority of incidents in
which the size of the shell was reported
(23 of 31) involved shells larger than 1.75
inches. According to information from
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an insurance carrier, detailed
investigations conducted by the
Commission, and other data gathered by
the Commission, the resulting injuries
have been severe injuries to the facial
area, particularly to eyes. Injuries have
resulted in serious burns and loss or
impairment of sight. (See Refs. Nos. 1
and 15.)

The Commission regulates fireworks
devices pursuant to the provisions of the
Federal Hazardous Substances Act
(“FHSA"), 15 U.S.C. 1261 et seq. Under
current regulations, the Commission has
declared certain specified fireworks
devices to be “banned hazardous
substances." 18 CFR 1500.17(a) (3), (8).
and (9). Additional regulations prescribe
the requirements that fireworks devices
not specifically listed as banned must
meet to avoid being classified as banned
hazardous substances. 16 CFR part 1507.
Finally, additional Commission
regulations prescribe specific warnings
required on various legal fireworks
devices, 16 CFR 1500.14(b)(7), and
designate the size and location of these
warnings. 16 CFR 1500.121. Under the
Commission’s existing regulations,
reloadable tube aerial shell fireworks
devices that comply with applicable
requirements are not banned hazardous
substances.

On July 31, 1990, the Commission
issued an advance notice of proposed
rulemaking (“*ANPR") discussing the
hazard presented by reloadable shells
larger than 1.75 inches in diameter. 55
FR 31069. The ANPR also discussed the
concern that smaller shells with an
explosive power exceeding that of
existing 1.75 inch shells might be
produced in the future to circumvent a
ban based purely on size. In the ANPR,
the Commission noted that injury data
indicated a distinction between shells
larger than 1.75 inches and shells 1.75
inches or smaller. On February 15, 1991,
the Commission published a proposed
rule in which it proposed to ban
reloadable shells larger than 1.75 inches
in outer diameter. 56 FR 6321 (1991).
After investigating “explosive power,”
the Commission concluded that it was
currently unable to link the factor of
explosive power with the potential to
produce injury. Thus, the Commission
did not propose a restriction on
explosive power.

B. Statutory Authority

This proceeding is conducted under
provisions of the FHSA, 15 U.S.C. 1261
et seq. Fireworks are "hazardous
substances" within the meaning of
section 2{f)(1)(A) of the FHSA because
they are flammable or combustible
substances, or they generate pressure
through decomposition, heat, or other

means, and they “may cause substantial
personal injury or substantial illness
during or as a proximate result of any
customary or reasonably foreseeable
handling oruse * * *.” 15U.S.C.
1261(f)(1)(A).

Under section 2(q)(1)(B) of the FHSA,
the Commission may classify as a
“banned hazardous substance any
hazardous substance intended for
household use which, notwithstanding
the precautionary labeling required by
the FHSA, presents such a hazard that
keeping the substance out of interstate
commerce is the only adequate means of
protecting the public. Id. section
1261(q)(1)(B). A proceeding to
promulgate a regulation classifying a
substance as a banned hazardous
substance under section 2(q)(1) of the
FHSA is governed by the requirements
set forth in section 3(f)-(i) of the FHSA,
and by the provisions of séction 701(e)
of the Federal Food, Drug, and Cosmetic
Act (“FDCA") (21 U.S.C. 371(e)) made
applicable by section 2(q)(2) of the
FHSA (15 U.S.C. 1261(q){2)).

The July 31, 1990, ANPR was the first
step necessary to declare the specified
reloadable shell devices banned
hazardous substances under section
2(q)(1). See 15 U.S.C. 1262(f). The notice
of proposed rulemaking continued the
regulatory process in accordance with
the requirements of 15 U.S.C. 1262(h).
The Commission has determined to
issue a final rule, and is publishing the
text of the final rule along with a final
regulatory analysis, /d. section 1262(i)(1).
It is also making findings requircd under
section 3(i)(2) of the FHSA concerning
voluntary standards, the relationship of
the costs and benefits of the rule, and
the burden imposed by the regulation.
Id. section 1262(i)(2).

C. Filing Objections Under § 701(e) of the
FDCA

This proceeding is also governed by
procedures established under section
701{e) of the FDCA. 15 U.S.C. 1261(q)(2).
These procedures provide that once the
Commission issues a final rule,
adversely affected persons have a
period of thirty (30) days in which to file
objections stating reasonable grounds
therefor, and to request a public hearing
on those objections. If no objections are
filed, the order becomes effective on the
last day for objections. If cbjections are
filed, implementation of the provisions
to which the objections are directed
would be stayed. Should objections be
filed, the presiding officer would issue
an order after the hearing, based upon
substantial evidence. 21 U.S.C. 371(e).
The Commission has published
procedural rules that would apply to

such a hearing. 56 FR 9276 (1991) (to be
codified at 16 CFR part 1502).
Objections and requests for a hearing
must be filed with the Office of the
Secretary. They will be accepted for
filing if they meet the following
conditions: (1) They are submitted
within the time period specified; (2) each
objection is separately numbered; (3)
each objection specifies with
particularity the provision(s) of the
regulation to which the objection is
directed; (4) each objection on which a
hearing is requested specifically
requests a hearing; and (5) each
objection for which a hearing is
requested includes a detailed
description of the basis for the objection
and the factual information or analysis
in support thereof (failure to include this

.information constitutes a waiver of the

right to a hearing on that objection). 56
FR 9276 (to be codified at 16 CFR
1502.6). The Commission will publish in
the Federal Register a notice specifying
any parts of the regulation that have
been stayed by the filing of proper
objections or, if no objections have been
filed, stating that fact. Id. (to be codified
at 7d. section 1502.7). As soon as
practicable, the Commission will review
any cbjections and requests for hearing
that have been filed to determine
whether the regulation should be
modified or revoked, and whether a
hearing has been justified. 7d. (to be
codified at /d. section 1502.8).

D. The Product

As explained in earlier notices, this
product’s reloadability differentiates the
devices from other products in the mine
and shell category of fireworks, which
typically are an integral unit with one
common fuse and are designed for a
single use. Approximately ten different
models of reloadable shell devices with
four sizes of shells are believed to be
available in the market for consumer
use: shells which are 1.5, 1.75, 2.0, and
2.25 inches in outer diameter.

To operate these devices the user
must unwind the fuse (approximately
12.5 inches long) from around the shell,
insert the shell into the launcher tube in
the proper orientation, leaving a very
short length of fuse (1 to 2 inches)
projecting from the top of the tube, and
then light the fuse. Because the fuse
must be lit from the top of the tube,
some part of the user's body may remain
over the firing path of the device when it
is launched. Additionally, the length of
the fuse (10 to 16 inches rather than 1 to
2 inches typical of other fireworks
devices) may create a false impression
that the fuse will burn for a significantly
longer time. (See Ref. No. 3.) The fuse
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consists of two different types of fuse
joined together; a one to two inch length
of relatively slow burning fuse, known
as “gafety fuse,” that ignites a very fast
burning fuse, known as “quickmatch,"
which in turn ignites the lift propellant
inside the shell.

Annual U.S. sales of reloadable shells
from 1987 to 1989 are estimated to be
between 15 and 22 million units.
Approximately 3.5 million of these shells
(roughly 15% of the 1989 total) are larger
than 1.75 inches. Eight to ten companies
export reloadable shells from China to
the United States. The largest trading
companies each market three or four
brands of reloadable shells. Other firms
market a single brand. One dominant
brand among large reloadable shells
accounts for the great majority of all
2.25 inch devices. There are
approximately one hundred U.S.
importers of reloadable shell devices,
almost all of whom market both
reloadable shells larger than 1.75 inches
and smaller reloadable shells. Retail
prices for reloadable shell devices vary
greatly, ranging from about $10 to over
$40. The estimated average retail price
of a single device (typically including
either six large shells or twelve small
ones) is approximately $20. Prices
appear to vary regionally. (See Ref, No.
2)

Industry representatives have
reported that approximately 42 million
of the small (1.5 inch and 1.75 inch)
shells were shipped to the United States
from 1987 to 1989, while approximately 5
million of the large (2.0 inch and 2.25
inch) shells were imported during this
time period. Shipments for 1989 are
estimated at about 18.5 million small
and 3,5 million large shells. (See Refs,
Nos. 5 and 6.)

Other products exist which retailers
and consumers could substitute for
reloadable devices using shells larger
than 1.75 inches once the ban becomes
effective. In addition to reloadable shell
devices using shells 1.75 inches and
smaller, there are non-reloadable aerial
devices which provide either single or
multiple shots—sometimes up to 100 per
device. Such non-reloadable devices are
sold already assembled, with the fuse
extending from the bottom of the tube
rather than from the top, so that the user
does not have to place the shell inside of
the launcher tube. In addition, some
types of fireworks devices, known as
missiles, are also available for home use
and have fuses that light from the
bottom. The prices of all of the known
substitute products vary within the same
approximate range ($5 to over $40) as
the prices of reloadable shell devices.
(See Ref. No. 2.)

E. Risk of Injury

The Commission has received reports
of thirty-nine incidents reported to have
involved reloadable shells that have
occurred since 1985. The Commission
has performed in-depth investigations
(“IDI's") in twenty of these cases.
Information concerning the other
incidents is less complete. Many of
these thirty-nine incidents were
reported, at the Commission’s request,
by the major insurance carrier for the
fireworks industry. Of the thirty-nine
incidents, nineteen reportedly involved
2.25 inch shells, three involved 2.0 inch
shells, one involved a 1.75 inch shell,
and seven involved 1.5 inch shells. One
case involved a shell that was either 2
or 2.25 inches in diameter. In eight cases
the size of the shell was not known. (See
Refs. Nos. 1 and 15.)

The majority of incidents resulted in
serious facial and eye injuries. Fourteen
of the twenty investigated incidents
reportedly involved eye injuries; eight of
these resulted in loss of any eye. Other
injuries included burns, facial
lacerations and disfigurement, and loss
of teeth. (See Refs. Nos. 1, 7, and 15.)

The staff reviewed sixteen of these
investigations to identify injury
scenarios. (Information in one of the
investigated cases was insufficient to be
included in the staff’s analysis, and
three of the investigations were not
completed until after the staff's review
of injury scenarios.) In ten of these
sixteen investigated cases the shell
launched earlier than the victim had
expected. The actual time between
lighting the fuse and launch is unknown.
Several victims said that they expected
to have more time to get away because
of the length of the fuse and because
their experience of previously firing
shells led them to believe they would
have more time to get away. In one of
these cases, the shell reportedly
launched before the operator lit the fuse,
the device tipped over and an onlooker
standing 10 feet away was struck in the
face by the shell. (See Ref. No. 3.)

In three cases, the victims were
injured when the shell exploded in the
launch tube. One of these incidents
involved the victims holding the tube
while firing the shell, resulting in a hand
injury. In one case, the shell exploded
immediately upon leaving the launch
tube. It is unclear, however, whether the
shell actually exploded or the tube
tipped directing the shell toward the
victim. In one case, the victim was
injured when, after waiting "‘one
minute,” he went back to check the
device and was struck in the face. In one
case, the victim held the shell in his

hand while lighting the fuse, then put it
into the tube. (See Ref. No. 3.)

After examining the IDIs, the
Commission staff noted several patterns
associated with the incidents. Two
primary factors were (1) the position the
victims appeared to use when lighting
the fuse which placed their face near or
over the launcher tube and (2)
inconsistency in fuse burn time. In
contrast to non-reloadable shell devices
that have a fuse located at the base of
the device, with reloadable shells the
user must place the shell inside of the
tube with the end of the fuse extending
out of the launch tube. The Commission
staff observed several individuals who
were simulating lighting the fuse of a
reloadable shell device. These
individuals bent at the waist and
squatted with the knees bent only
enough to reach the fuse. If a victim
used this same position he/she would be
placed in a forward leaning pose with
the head-very near or over the tube. The
length of the fuse may contribute to the
risk of injury. The long fuse gives the
impression that ample time exists to get
away after lighting the fuse in contrast
to devices with shorter fuses. This
perception may lead some people to
leave “slowly." The victim might not
believe his (or her) body position was
hazardous because the fuse length
indicates ample time to get away.
Additionally, previous firing of shells
might have demonstrated there was time
to get away; failure of the fuse to
perform always as expected indicates
that the fuse may also be a factor in the
incidents. (See Ref. No. 3.)

The Commission's injury data indicate
that fewer injuries have occurred with
shell 1.75 inches or smaller than with

" shells larger than 1.75 inches. Of the

thirty-one reported incidents in which
the size of the shell is identified, twenty-
three involved shells larger than 1.75
inches, while only eight incidents
involved smaller shells (seven with 1.5
inch shells and one with a 1.75 inch
shell). This also represents a much
smaller proportion of injuries since the
industry has reported to the CPSC that
approximately 42 million of the smaller
shell devices have been imported from
1987 to 1989, while only approximately 5
million of the larger shell (shells larger
than 1,75 inches) devices have been
imported during the same time period.

F. Comments Responding to the
Proposed Rule

The Commission received four
comments in response to the proposed
rule published on February 15, 1991. All
comments supported the proposed rule.
The National Fire Protection
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Association, a voluntary non-profit
organization concerned with limiting the
possibility and effect of fire, wrote that
it supports the Commission’s proposed
ban of reloadable shells larger than 1.75
inches in outer diameter in order to
reduce the risk and number of injuries to
consumers from thege devices.

The National Association of
Consumer Agency Administrators
(*"NACCA"), a membership organization
of approximately 150 administrators of
federal, state, and local governmental
consumer protection programs, wrote in
support of the proposed ban. NACAA
noted that based on the number and
severity of injuries reported, NACAA
believes that ample justification exists
to ban the large reloadable shells.

A letter of support came from the
American Pyrotechnics Association
(“"APA"), a trade association which
represents approximately 80 percent of
all fireworks manufacturers, importers,
and distributors, and whose
membership accounts for approximately
90 percent of all class C fireworks sold
and used in the United States. APA
agreed with the Commission's decision
to drop a quantification of explosive
power and it supported the proposed
ban of reloadable shells larger than 1.75
inches in outer diameter,

The American Fireworks Standards
Laboratory (“AFSL") confirmed its
continuing support for a ban on
reloadable shells larger than 1.75 inches.
AFSL also stated its belief that
“practical considerations together with
continuing efforts of the AFSL" would
address the Commission's concerns
regarding the preduction of more
powerful small shells. AFSL also
repeated its support for revising the
regulatory requirement for fuse burn
time to extend the limit from six to nine
seconds. As the Commission stated in
its response to comments on the ANPR,
amending the fuse burn time
requirement for all shells is beyond the
scope of this rulemaking.

G. Regulatory Analysis
Introduction

The Commission has determined that
reloadable shell devices larger than 1.75
inches in outer diameter present a risk
of serious burns and eye injuries.
Accordingly, as explained earlier in this
notice, the Commission is taking action
under the FHSA to ban these reloadable
shell devices. Section 3(i)(1) of the
FHSA requires the Commission to
prepare and publish with the final
regulation a final regulatory analysis
containing:

(A} A description of the potential benefits
and potential costs of the regulation,

including costs and benefits that cannot be
quantified in monetary terms, and the
identification of those likely to receive the
benefits and bear the costs.

(B) A description of any alternatives to the
final regulation which were considered by the
Commission, together with a summary
description of their potential benefits and
costs and a brief explanation of the reasons
why these alternatives were not chosen.

(C) A summary of any significant issues
raised by the comments submitted during the
public comment period in response to the
preliminary regulatory analysis, and a
summary of the assessment by the
Commission of such issues.

15 U.S.C. 1261(i)(1).

The following discussion addresses
these requirements.

Potential Benefits of a Ban

The ban of reloadable shells greater
than 1.75 inches in outer diameter
(“large reloadable shell devices”) is
intended to reduce or eliminate the risk
of injury associated with the reasonably
foreseeable use of such products. It is
expected that the removal of large
reloadable shells from the market would
virtually eliminate the injuries
associated with these items. Some
offsetting increase in the number of
injuries, due to the use of substitute
Class C fireworks products available to
consumers, would probably occur;
however, this effect is not expected to
be substantial. -

An estimated 360 injuries associated
with reloadable shells were treated in
hospital emergency rooms during the
1990 Fourth of July season.? Since 1987,
this holiday season has accounted for an
average of about two-thirds of the total
annual estimated injuries associated
with all fireworks. Assuming that this
proportion is roughly applicable to the
reloadable shell subcategory, total
injuries in 1990 may have been as high
as 550.3

The distribution of injuries among the
various reloadable shell devices is not
precisely known; however, information
from cases investigated by the
Commission suggests that the majority
may be associated with devices using
large (2" and 2.25" ] shells. Injuries
range in nature from minor hand or arm
burns, for which individuals are treated
and then released from hospital
emergency rooms, to severe eye and
face injuries that require hospitalization
and may result in temporary or
permanent vision loss. The range of
costs associated with individual injuries
is from under $1,000 to about $50,000.

* CPSC/Epidemiology estimate National
Electronic Injury Surveillance System ("NEISS").

3 CPSC/Economic Analysis estimate based on
1987-89 data for all fireworks.

The total estimated annual cost to the
public of injuries associated with large
reloadable shells is approximately $1
million. This constitutes the maximum
level of potential benefits to be derived
from a ban.

Virtually no large reloadable shells
are reported to have been shipped to the
U.S. for the 1991 Fourth of July selling
season. The discontinuation of sales of
large reloadable shells may prompt
some consumers to use other substitute
products (e.g., small shell devices,
missiles, or rockets); the risk associated
with these substitutes, however, appears
slight compared to large reloadable
shells, Thus, benefits are not likely to be
offset substantially by an increase in the
use of substitutes.

Potential Costs of a Ban

The annual costs of a ban are
estimated to be very low. Included are
potential costs to foreign manufacturers
and U.S. importers from sales losses,
production changes, and inventory
retrofitting, and slightly reduced market
choices for consumers who purchase
aerial display fireworks. Costs to each
of these sectors are estimated to be
slight, and are reduced to the extent that
existing alternative products are
perceived as adequate substitutes for
large reloadable shells.

Effects on Industry

All reloadable shells marketed in the
U.S. are imported from the People’s
Republic of China. No domestic
fireworks manufacturer is known to
produce these items. To comply with the
ban, U.S. importers would simply
discontinue shipment of large reloadable
shells from Chinese trading companies
and export brokers in Hong Kong. To a
great extent, this has repertedly already
occurred; as noted above, there have
been virtually no import shipments of
large reloadable shells in 1991. Some
large reloadable shells may still be
imported to the U.S. as Class B items for
use in public displays; others are
expected to be shipped to Europe or
other international markets, or
consumed in the Chinese home market.

Production facilities are expected to
be converted to the manufacture of
small-shell devices in mos! cases. Some
production molds may have to be
discarded or converted. One-time mold
replacement or conversion costs to
foreign manufacturers that could be
attributed to the imposition of a ban are
estimated at roughly $200,000. The
amount and nature of hand labor that
goes into reloadable shell production
would probably be unaffected. The
effect of a ban on overall production
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costs for manufacturing firms is
expected, therefore, to be temporary and
quite small.

Manufacturers and importers would
lose sales revenues from large
reloadable shells; however, all of the
known firms also market small-shell
devices and other aerial display items
that are close substitutes for large
reloadable shells. Large reloadable
shells account for a very small
proportion of total fireworks sales for
each affected firm. It is believed that
sales of substitute products will make
up for any revenue losses that might
result from the ban, and that there
would be no significant adverse impact
on any one manufacturer or importer.

Some U.S. importers and distributors
may have inventories of unsold large
reloadable shells on or after the
effective date of the ban. These
reloadable shells would not be affected
by the ban, and could be distributed for
sale to the public, if the products were
imported prior to the effective date.
Manufacturers' and trading companies’
inventories could not, however, be
imported into the U.S. on or after the
effective date; these would have to be
converted to other (Class B) products, or
shipped to other markets like any other
new production units. Any repackaging
costs to manufacturers would be
sufficiently small that such costs would
probably not be reflected in the form of
higher prices for Class B fireworks,
especially in view of the small volume of
units likely to be repackaged.

It appears unlikely that significant
effects on competition among marketers
of fireworks devices would accompany
a ban. Since all known manufacturers
and U.S. importers of large reloadable
shells also market small shells and other
aerial display products, no economic
advantage would likely be gained by
any firm or set of firms (e.g., domestic
manufacturers, none of which markets
reloadable shells) as a result of a ban.

Effects on Consumers

The ban would limit consumer choice
slightly by removing from the market an
increasingly popular product.

Consumers may perceive some loss of
enjoyment as a result; however, other
similar aerial display fireworks products
would continue to be available at
roughly similar prices. Reloadable shell
packages vary in retail price from about
$10 to over $40. Smaller shells provide
somewhat less dramatic bursting effects,
but provide more shells per package
(usually 12 instead of 6) for about the
same price. Non-reloadable single- and
multi-shot missiles deliver similar
pyrotechnic effects, and retail for a
similarly wide range of prices.

About one-half million large
reloadable shells were sold annually
during the late 1980's. If the price of the
largest substitutes were higher, on the
average, than the price of the banned
items, and consumers purchased those
substitutes in sufficient numbers, total
consumer expenditures for aerial
display fireworks could increase as a
result of a ban. As noted above, a mix of
different potential substitutes may be
expected to be purchased by consumers;
some of these may be higher in price
than large reloadable shells, while some
are reportedly lower. The most likely
direct substitute, small reloadable shell
devices, are about the same in average
price as large shells. Industry
representatives believe that consumers
often purchase total-dollar “"baskets” of
fireworks for a given occasion, and may
not perceive significant differences
among the various aerial display items
available. Thus, the true cost to
consumers of a ban in terms of retail
expenditures is estimated to be close to
Zero.
A low level of net benefits to
consumers may result from a ban of
large reloadable shells. The estimated
net benefits range from essentially zero
to close to $1 million annually,
depending on the net number of injuries
avoided, and depending on the effect of
product substitution on consumers’
retail outlays and enjoyment of
substitute products. Overall, it appears
that benefits and costs associated with a
ban of large reloadable shells would
both be low. Although the number and
total cost of serious accidents
associated with the use of large
reloadable shells are small, the cost to
consumers of removing these articles
from the market may approach zero,
especially since the use of substitutes is
already widespread.

Alternatives to the Ban

The Commission considered three
basic kinds of alternatives to the ban.
These involve: (a) Performance or design
requirements in addition to or instead of
specific provisions of the ban; (b)
labeling as an alternative approach; and
(c) the general alternative of no
regulatory action on large reloadable
shells. Under the no action alternative,
the voluntary standard developed by the
American Fireworks Standards
Laboratory (AFSL) would be relied upon
to provide safety to the public.

Alternative Performance Requirements

In the ANPR of July 31, 1990, the
Commission stated its intention to
investigate the safety of large reloadable
shells and smaller shells exhibiting
“equivalent explosive force."

Consideration was given at the proposal
stage to banning devices using smaller
shells (i.e., 1.75 inches or less in outer
diameter) that operated with observed
kinetic energy levéls above an
established minimum level. A kinetic
energy level of 70 joules (a unit of
measurement equal to 0.738 ft-1bs. of
force) was considered for this
alternative.

The potential benefits of this
alternative are uncertain, but would
probably be somewhat greater than
those associated with a ban based on
shell size alone. The maximum possible
additional injury-reduction benefits (i.e..
the increment above the benefits of a
shell-size ban) would be roughly $1
million per year, if all small shell-related
injuries were attributable to the use of
devices with sufficient kinetic energy
levels to be banned. The relation of
kinetic energy to injury potential is
unclear, however; no data exist upon
which to base a reliable estimate of the
number of accidents that might be
avoided if high-kinetic-energy small
shells were also banned. Thus, the
additional, or incremental, benefits
associated with this alternative could be
much smaller than $1 million, and could
be near zero.

Costs could be slightly higher under
this alternative. Manufacturers would
have to effect new production controls
to be sure that average kinetic energy
levels of small shells were below the
specification. The associated cost would
probably be small; it is uncertain
whether any manufacturing cost
increases would be passed on in the
form of higher retail prices for
reloadable shells. Such costs may,
however, be passed on ultimately in the
form of higher fireworks prices
generally. It cannot be concluded from
the available information that
significant net benefits would
accompany this alternative.

Alternate Design/Performance
Regquirements

A substantial proportion of the most
serious injuries reported to the
Commission involved fuse burn-time
variability (usually a too-quick ignition),
or consumers' perceptions thereof. The
Commission could have required that
large reloadable shells be equipped with
an improved fuse system in order to
achieve a more consistent—and perhaps
longer—average burn time; devices
without such features would be banned.
This remedy is viewed by AFSL as the
most important overall safety
improvement that could be made to
reloadable shells. Although under the
AFSL voluntary standard, the one-piece
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fuse provision applies only to smaller
reloadable shells, such a requirement
could be made equally applicable to all
sizes of reloadable shells.

Another aspect of dlternate banning
requirements involves a prohibition
(also contained in the AFSL standard)
against plastic shell materials that may
break into hazardous shards upon
bursting. This provision may help reduce
the severity of injuries, notwithstanding
any fuse requirements.

Imposing design or performance
requirements under this alternative
would allow large shelis to stay on the
market, thereby preserving the existing
degree of consumer choice among aerial
display Class C fireworks. One-piece
safety fuses are under development in
China, and are reported to be
technically feasible for use in all
reloadable shell devices. Safer plastics
are also reportedly available that might
be suitable for use in reloadable shells.
Such requirements may, however, have
some impact on the manufacturing
cost—and average retail price—of the
products. A $1.00 per unit price increase
for large reloadables (probably a
reasonable maximum) would result in
an annual cost to consumers of about
$0.5 million.

Although safer plastic shells may
reduce the severity of injuries that
continued to occur, a safety fuse
requirement for large reloadable shells
would probably not reduce the risk to
the same extent as would an outright
ban, even if a very effective fuse system
were developed. Not all accidents
associated with large reloadable shells
involve fuse problems: even properly
operating fuses may not eliminate those
“reasonably foreseeable misuse"
accidents in which victims hold lighted
shells in their hands or look down the
launch tube at the wrong time. It is also
possible that different fuse designs
would make the shells more difficult to
insert in their tubes; a short-length
requirement could eliminate the
reloadable characteristic of the product.
Further, concerns exist about quality
control among fuse suppliers and about
the Chinese fireworks producers’ ability
to assemble reloadable shells with
safety fuses that operate any more
reliably than present versions. Thus,
higher costs and lower benefits could be
associated with design or performance
requirements than would be associated
with a ban.

Alternate Labeling Requirements

The Commission could require that
additional cautionary and safe-use
labeling be placed on each product.
Such labeling would be intended to
address the most serious eye and facial

injuries observed in the investigated
cases.

Like the alternate performance or
design requirements discussed above,
labeling or instructional materials
requirements would allow large
reloadable shells to remain on the
market. Potential costs to industry may
be lower than under a ban, assuming
that the cost of providing additional
information to consumers is very low.
Manufacturing costs associated with
labeling—probably no more than 1-2
cents per unit—would be lower than
costs associated with providing separate
instructional materials, e.g., printed
sheets, which may add 2-5 cents per
unit.

No labeling or instructional materials
requirements would result in significant
increases in overall production costs.
The small increases attributable to
labels or instructions would probably
not, given the price-competitive nature
of the fireworks market, be reflected in
retail price increases for reloadable
shell devices. Although such costs are
usually passed on to consumers
eventually, these would likely be spread
over firms' entire product lines over a
long period of time, without noticeable
effects on the price of any one item or
group of items,

Existing reloadable shells carry fairly
strong, specific warnings and
instructions. There are not data to
suggest that a significant number, if any,
of the accidents that occur would likely
be avoided if all large reloadable shells
carried warning labels or instructions
that are more detailed than they already
are. It cannot be concluded that
potential benefits would be greater than
zero. Further, most substitutes for large
reloadables generally appear to be safer;
injuries would probably be reduced, on
balance, as a result of the use of these
substitutes. The benefits of substitute
use may outweigh the potentially higher
cost to consumers. Therefore, it appears
that greater potential net benefits would
accompany the removal of large
reloadable shell devices from the
market.

No Action/Voluntary Standard

The AFSL has, in consultation with
CPSC officials, developed a voluntary
safety standard for all reloadable shells.
Among the major provisions of this
standard is a 1.75 inch outer diameter
limit on shell size. This standard, if
universally conformed to, would
essentially achieve the objective of a
mandatory ban. The Commission
considered whether, based on the
available information, no mandatory
action is reasonably necessary to reduce
the risk associated with large reloadable

shells. Potential product liability
exposure may be a powerful incentive
for manufacturers and importers to
conform to the AFSL standard; in 1990,
liability insurance coverage for large
shells was reportedly cancelled by at
least one major insurance carrier
representing importers accounting for
the majority of those products.

Firms accounting for an estimated 80-
90% of all reloadable shells shipped in
1989 are continuing to withhold
shipments of large shells in 1991 under
an informal agreement with CPSC, This
action is consistent with the shell size
limit provision of the AFSL voluntary
standard. Some imports of large shells
would probably continue if the
mandatory ban were not enacted,
however. Consumer demand may lead
importers back into the large-shell
market in the U.S. despite increasing
liability concerns. Thus, a lack of
voluntary action by only one or two
firms—a realistic possibility, according
to industry representatives—may result
in limited voluntary conformance to the
size-restriction provision of the AFSL
standard.

Industry costs associated with
widespread conformance to the AFSL
standard could, therefore, be somewhat
lower than under a mandatory ban;
potential benefits would also be
somewhat lower to the extent that non-
conforming (i.e., large) shells continued
to be imported, principally from existing
manufacturers’ inventories. It is
uncertain whether any net benefits to
consumers would result from the no-
action alternative, since the level of
injury reduction could be near zero if, as
is judged likely, some firms chose not to
conform with some or all of the AFSL
standard (it should be noted that the
AFSL standard contains a number of
other safety provisions, conformance to
which is unknown but expected to be
high). Given this uncertainty, it is not
reasonable to conclude that the AFSL
voluntary standard would adeguately
reduce the risk associated with large
reloadable shells within a sufficiently
short period of time.

At this time, the voluntary standard
has not been implemented in that
“substantial industry wide production of
products that comply with the standard”
has not begun. H.R. Rep. No. 208, 97th
Cong., 1st Sess. 875 (1981).

Comments on the Proposal

A summary of the comments
submitted during the public comment
period and the Commission's responses
is included in section F of this notice.
None of these comments raised any
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issues concerning the preliminary
regulatory analysis.

H. Regulatory Flexibility Certification

Under the Regulatory Flexibility Act, 5
.S.C. 601 ef seg., agencies are generally
required to prepare proposed and final
regulatory Hexibility analyses
describing the impact of the rule on
small businesses and other small
entities, unless the head of the agency
certifies that the rule will not, if
promulgated, have a significant effect on
a substantial number of small entities.
The notice of proposed rulemaking
discussed the potential effect of the
proposed amendment on industry and
concluded that any relative impact on
importers’ sales would likely be
minimal. Potential effects on small firms
would not be disproportionate to the
effects on larger importers or domestic
manufacturers. Thus, the Commission
certifies that no significant adverse
impact on & substantial number of small
firms or entities would result from the
rule.

1. Environmental Censiderations

The Commission's regulations
governing environmental review
procedures provide that the amendment
of rules or safety standards establishing
design or performance reguirements for
products normally have little or no
potential for affecting the human
environment. See 16 CFR 1021.6(c){1). As
stated in the proposal, the Commission
does not foresee that this amendment to
the existing fireworks regulations would
involve any special or unusual
circumstances that might alter this
conclusion. Thus, the Commission
concludes that no environmental
assessment or environmental impact
statement is required in this proceeding.

]. Effective Date

The rule will become effective 60 days
from publication of the final rule in the
Federal Register and will apply to
reloadable shell fireworks devices with
shells larger than 1.75 inches in outer
diameter that are imported on or after
that date, except as to any provision
that may be stayed by the filing of
proper objections. Netice of the filing of
objections or lack thereof will be given
by publication in the Federal Register.
The Commission had proposed a 30 day
effective date in order to allow
maximum impact on fireworks
importations. Since the height of the
shipping season has passed, the
rationale for a short effective date no
longer exists.

List of Subjects in 16 CFR Part 1500

Consumer protection, Hazardous
materials, Hazardous substances,
Imports, Infants and children, Labeling,
Law enforcement, and Toys.

Conclusion

For the reasons given above, the
Commission concludes that reloadable
tube aerial shell devices with shells
larger than 1.75 inches in outer diameter
are hazardous substances due to their
flammability or combustibility, or
because they generate pressure through
heat. 15 U.S.C. 1261(f)(1)(A). These
reloadable shells are banned hazardous
substances because, notwithstanding
cautionary labeling required under the
FHSA. the degree or nature of the
hazard involved in the presence or use
of these reloadable shall devices in
households is such that public health
and safety can be adequately served
only by keeping them out of interstate
commerce. /d. section 1261{q)(1)(B).

Further, in accordance with section
3(i)(2) of the FHSA, the Commission
finds that (1) a voluntary standard has
been adopted but not implemented, (2)
the benefits of the regulation stated
below bear a reasenable relationship to
its costs, and (3) the rule is the least
burdensome alternative that will
adequately reduce the risk of injury. 7d.
section 1262(i){2). Thus, the Commission
amends Title 16 of the Code of Federal
Regulation to read as follows:

PART 1500—HAZARDOUS
SUBSTANCE AND ARTICLES:
ADMINISTRATION AND
ENFORCEMENT REGULATIONS

1. The authority for part 1500
continues to read as follows:

Autherity: 15 U.S.C. 1261-1276.

2. Section 1500.17 is amended to add a
new paragraph (a){11) to read as
follows:

§ 1500.17 Banned hazardous substances.

( a) . .o

(11)(i) Reloadable tube aerial shell
fireworks devices that use shells larger
than 1.75 inches in outer diameter and
that are imported on or after October 8,
1901,

(ii) Findings.

(A) General. In order to issue a rule
under section 2{q)(1) of the Federal
Hazardeus Substances Act (“FHSA"), 15
US.C. 1261{q)(1). classifying a substance
or article as a banned hazardous
substance, the FHSA requires the
Commission te make certain findings
and to include these findings in the
regulation. These findings are discussed
below.

(B) Vieluntary stundard. Although a
voluntary standard relating to the risk of
injury associated with reloadable tube
aerial shells has been adopted, it has
not been implemented. Thus, the
Commission is not required to make
findings covering the likelihood that the
voluntary standard would result in
elimination or adeguate reduction of the
risk of injury or that there would be
substantial compliance with the
voluntary standard.

(C) Relationship of benefits to costs.
The Commission estimates that the
removal of large reloadable shells from
the market is likely to virtnally eliminate
the number of associated injuries, with
only a slight offsetting increase in the
number of injuries due to the use of
substitute Class C fireworks products
available to consumers. The estimated
net benefits range from essentially zero
to close to $1 million annually. The
annual cests of a ban are estimated to
be very low. Included are potential costs
to foreign manufacturers and U.S.
importers from sales 1osses, production
changes, and inventory retrofitting, and
slightly reduced market choices for
consumers who purchase aerial display
fireworks. Costs to each of these sectors
are estimated to be slight, and are
reduced to the extent that alternative
products are perceived as adeguate
substitutes for large reloadable shells.
Thus, the Commission finds that the
benefits expected from the regulation
bear a reasonable relationship to its
costs.

(D) Least burdenseme requirement.
The Commission considered several
alternatives to the ban. These included:
Design or performance criteria;
additional or alternative labeling;
inclusion of some reloadable shells 1.75
inches or smaller in the ban; and no
action in reliance on the voluntary
standard. The Commission determined
that a ban of reloadable shells larger
than 1.75 inches in outer diameter is the
least burdensome alterrative that would
prevent or adequately reduce the risk of
injury.

(7) Regarding design or performance
criteria, the Commission considered
requirements similar to those stated in
the voluntary standard of the American
Fireworks Standards Laboratory
(“AFSL™). However, such criteria may
increase the cost of the product and
would not address all factors involved
in the incidents. Further, concerns exist
about the feasibility of criteria and
quality control.

(2) Regarding additional or alternative
labeling, the users’ perception and
experience concerning the amount of
time available to get away may lead
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them to disregard an inconsistent
warning. There are no data to suggest
that a significant number, if any,
incidents would be avoided if large
reloadable shells carried more detailed
labels or instructions than they currently
do. It cannot be concluded that potential
benefits would be greater than zero.

(3) The Commission considered
including reloadable shells that are 1.75
inches or less in outer diameter and
have the “equivalent explosive power”
of larger shells. A kinetic energy level of
70 joules was considered to evaluate
explosive power. However, any
potential benefits are uncertain since
the Commission concluded that a clear
relation between kinetic energy and
injury potential could not be
established. Also, costs could be slightly
higher.

(4) The Commission also considered
imposing no mandatory requirements on
large reloadable shells and relying
instead on the AFSL voluntary standard.
However, it is uncertain whether any
net benefits to consumers would result
from this alternative, since the level of
injury reduction could be near zero if, as
is probable, some firms chose not to
conform with some or all of the AFSL
standard.

Dated: August 1, 1991.
Sadye E. Dunn,

Secretary, Consumer Product Safety
Commission.

Reference Documents

The following documents contain
information relevant to this rulemaking
proceeding and are available for
inspection at the Office of the Secretary,
Consumer Product Safety Commission,
room 420, 5401 Westbard Avenue,
Bethesda, Maryland:

1. Memorandum from James Eisele, EPHA,
to David Schmeltzer, AED, CA, dated
October 189, 1990, Reloadable Shell Fireworks
Injuries.

2, Memorandum from Dale R. Ray, ECPA,
to John D. Rogers, CARM, dated November
28, 1990, entitled Regulatory Analyses of
Proposed Fireworks Amendment.

3. Memorandum from Warren Mathers,
EPHF, to John D. Rogers, CARM, dated
October 23, 1990, entitled Reloadable Tube
Aerial Shell Fireworks Incidents.

4. Memorandum from John R. Whitaker,
HSHL, to John D. Rogers, CARM, dated
October 19, 1990, entitled Laboratory and
Field Analysis of Reloadable Shell Mortar
Devices.

5. Letters dated February 22, 1990, and
March 21, 1990, from the Drayton Insurance
Brokers, Inc.

6. Letter dated March 10, 1990, from the
American Pyrotechnics Association.

7. Memorandum from A. Esch, M.D., Health
Sciences, to John D. Rogers, CARM, dated
October 16, 1990, entitled Injuries Associated
with Fireworks (Mortar Shells).

8. Memorandum from Warren K. Porter, Jr.,
Director, HSHL, to John Rogers, CARM, dated
October 25, 1990, entitled Summary of the
U.S. Bureau of Mines Testing Data on
Reloadable Mortar Devices, and including
Test Report from Bureau of Mines, entitled
Evaluation of Reloadable Tube Aerial Shell
Fireworks Devices.

9. Memorandum from Division of
Regulatory Management, dated October 29,
1990, entitled Specific Performance
Requirements for Reloadable Shells.

10. Briefing Package from John Rogers,
Project Manager, to the Commission,
November 13, 1990.

11. Memorandum from John Rogers, CARM,
to the Commission, dated November 29, 1990,
entitled Supplemental Memorandum to
November 13, 1990 Reloadable Shell
Fireworks Briefing Package.

12. Memorandum from John Rogers, CARM,
to the Commission, dated January 14, 1991,
entitled Responses to Questions Raised by
Commissioners During Briefing on
Reloadable Shell Fireworks Devices.

13. Memorandum from Dale R. Ray, ECPA,
to John D. Rogers, CARM, dated January 23,
1991, entitled Reloadable Shell Fireworks:
Changes to Draft Federal Register Notice of
Proposed Rulemaking to Reflect Commission
Vote on Kinetic Energy.

14. Memcrandum from Dale R. Ray, ECPA,
to Susan B. Kyle, HSHE, dated April 8, 1991,
entitled Final Regulatory Analysis of
Fireworks Amendment To Ban Large
Reloadable Shell Devices.

15. Memorandum from Charles A. Nicholls,
EPHA, to Susan Kyle, HSHE, dated April 11,
1991, entitled Reloadable Shell Fireworks.

[FR Doc. 91-18773 Filed 8-8-91; 8:45 am]
BILLING CODE 6355-01-M

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Part 24

Current IRS Interest Rate Used in
Calculating Interest on Overdue
Accounts and Refunds

AGENCY: U.S. Customs Service,
Department of the Treasury.
ACTION: Notice of calculation and
interest.

SUMMARY: This notice advises the public
of the interest rates for overpayments
and underpayments of Customs duties.
The rates are 9 percent for
overpayments and 10 percent for
underpayments for the quarter
beginning July 1, 1991. This notice is
being published for the convenience of
the importing public and Customs
personnel.

EFFECTIVE DATE: July 1, 1991.

FOR FURTHER INFOCRMATION CONTACT:
Robert B. Hamilton, Jr., Revenue Branch,
National Finance Center, (317) 298-1245.

SUPPLEMENTARY INFORMATION:

Background

Pursuant to 19 U.S.C. 1505 and
Treasury Decision 85-93, published in
the Federal Register on May 29, 1985 (50
FR 21832), the interest rate paid on
applicable overpayments or
underpayments of Customs duties shal]
be in accordance with the Internal
Revenue Code rate established under 25
U.S.C. 6621. Interest rates are
determined based on the short-term
Federal rate. The interest rate that
Treasury pays on overpayments will be
the short-term Federal rate plus two
percentage points. The interest rate paid
to the Treasury for underpayments will
be the short-term Federal rate plus three
percentage points. The rates will be
rounded to the nearest full percentage.

The interest rates are determined by
the Internal Revenue Service on behalf
of the Secretary of the Treasury based
on the average market yield on
outstanding marketable obligations of
the U.S. with remaining periods to
maturity of 3 years or less and are to
fluctuate quarterly. The rates are
determined during the first month of a
calendar quarter and become effective
for the following quarter.

The rates of interest for the period of
July 1, 1991-September 30, 1991, are 9
percent for overpayments and 10-
percent for underpayments. These rates
will remain in effect through September
30, 1991, and are subject to change on
October 1, 1991.

Dated: July 31, 1991.
Carol Hallett,
Commissioner of Customs.

|FR Doc. 81-18921 Filed 8-8-91; 8:45 am|
BILLING CODE 4320-02-M

R

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 558

[Docket No. 26N-0451]

New Animal Drugs for Use in Animal
Feeds; Removal of Portions of a
Regulation; Correction

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; correction.

sumMARY: The Food and Drug
Administration (FDA) is correcting a
final rule that was published in the
Federal Register of April 26, 1991 (56 FR
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19263). The final rule amended the
animal drug regulations by removing
portions of the regulations pertaining to:
(1) Butynorate (dibutyltin dilaurate) and
arsanilic acid, to codify them to reflect
previously approved new animal drug
applications (NADA's); (2) nitarsone,
which was previously codified; and (3)
neomycin, phenothiazine, and
piperazine, when used as sole drug
ingredients in Type A medicated articles
or in Type B or C medicated feeds,
intended for use in food-producing
animals, because none of these drugs
was the subject of an approved NADA.
The agency is correcting typographical
errors that appeared in the preamble of
the final rule and in the language
amending 21 CFR 558.62. That language
incorrectly revised all of paragraph [c)
instead of paragraph [c}(1).

FOR FURTHER INFORMATION CONTACT:
William D. Price, Center for Veterinary
Medicine [HFV-220), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-4438.

In FR Dec. 91-9913, appearing at page
19263 in the Federal Register of Friday,
April 26, 1991, the following corrections
are made:

1. On page 19264, in the third column,
in the fourth line, “Article of * * * Neo-
Terramycin” should read *Article of
Drug Neo-Terramycin".

2. On page 19265, in the first column,
in the last paragraph, line 10, the words
“New-Drug status opinions; statement of
policy” should have appeared in italic
typeface; in the second column, in the
last paragraph, in the fourth line from
the bottom of the page, the acronym
“AFCO" should read “AAFCO"; in the
third columa, in the first paragraph, line
5, the words “the ‘FDA states™ should
read “the ‘FDA status™; line 8, the
words “The Feed Additive
Compendium™ should have appeared in
italic typeface; and in the fifth
paragraph, in the second line from the
bottom, the words “Public Law” should
be abbreviated to read “Pub. L."

§558.62 {Corrected]

3. On page 19268, in the third column,
amendment “'5.", “paragraphs (a) and
(c)" are corrected to read “paragraphs
(a) and (c){2)."

Dated: August 5, 1991,
Michael R. Taylor,
Deputy Commissioner for Policy.

[FR Doc. 8118052 Filed 8-8-91; 8:45 am]
BILLING CODE 4160-0%-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 820

Maryland Regulatory Program; Permit
Applications, General Requirements;
Hydrologic Balance; Definitions; Ponds
and Sediment Control Measures;
Revegetation; Civil Penalties

AGENCY: Office of Surface Mining
Reclamation and Enforcement {OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is announcing approval,
with certain exceptions, of a proposed
amendment to the Maryland regulatory
program (hereinafter referred to as the
Maryland program) under the Surface
Mining Control and Reclamation Act of
1977 {SMCRA). The amendment
modifies several Maryland rules in the
areas of definitions, permit applications,
hydrologic balance, ponds and sediment
control measures, revegetation, and civil
penalties for the purpose of clarifying
existing rules and maintaining
consistency with revised Federal
standards.

EFFECTIVE DATE: August 9, 1991.

FOR FURTHER INFORMATION CONTACT:
Mr. James C. Blankenship, Jr., Director,
Charleston Field Office, Office of
Surface Mining Reclamation and
Enforcement, 603 Morris Street,
Charleston, West Vinginia 25301,
Telephone: (304) 347-7158.
SUPPLEMENTARY INFORMATION:

I. Background an the Maryland Program

I1. Submission of Amendment

111. Director’s Findings

IV. Summary and Disposition of Comments
V. Director’s Decision

V1. Procedural Determinations

1. Background on the Maryland Program

On February 18, 1982, the Secretary of
the Interier approved the Maryland
program. Infoermation regarding general
background on the Maryland program,
including the Secretary's findings, the
dispesition of comments, and a detailed
explanation of the conditions of
approval of the Maryland program can
be found in the February 18, 1982,
Federal Register (47 FR 7214-7217).
Subsequent actions concerning
amendments to the Maryland program
are contained in 30 CFR 920.12, 920.15,
and 920.16.

I1. Submission of Amendment

By letter of October 31, 1989
(Administrative Record No. MD—428),

the Maryland Department of Natural
Resources, Energy Administration,
Bureau of Mines (MDBOM) submitted a
proposed amendment to modify the
following sections of the Code of
Maryland (COMAR]) 08.13.09.01,
08.13.09.02, 08.13.00.23, 08.13.09.24,
08.13.09.35, and 08.13.09.41.

This propesed amendment represents
the third phase of Maryland's response
to a letter dated July 8, 1986, from OSM
in which OSM identified areas of the
State's program determined to be less
effective than the Federal requirements
for surface mining and reclamation
operations {Administrative Record No.
MD-351).

0OSM announced receipt of the
proposed amendments in the January 22,
1990, Federal Register (55 FR 2111-2116),
and opened the public comment period
and provided for a public hearing on the
adequacy of the proposed amendments.
The comment period closed on February
21, 1990. No public comments were
received and the scheduled public
hearing was not held as no one
requested an opportunity to provide
testimony.

By letter dated February 13, 1990
(Administrative Record No. MD-440),
Maryland requested that OSM withdraw
that portion of their October 31, 1989,
submission that related to COMAR
08.13.09.24—Ponds and Sediment
Control Measures, so that the State
might make additional changes.
Maryland submitted changes to COMAR
08.13.09.24 and 08.13.09.01B on March 9,
1990 {Administrative Record No. MD-
343). OSM announced receipt of these
new changes in the April 25, 1990
Federal Register {55 FR 17445-17458),
and reopened the public comment
period. No comments were received
during the extended comment period
which closed on May 25, 1890.

I11. Director’s Findings

Set forth below, pursuant to SMCRA
and the Federal regulations at 30 CFR
732.15 and 732.17, are the Director’s
findings concerning the proposed
amendments to the Maryland program.

1. COMAR 08.13.09.01B Definitions

(a) Under COMAR 08.13.09.01B(42),
Maryland proposes to add the definition
for “impounding structure.” The
language is the same as the Federal
definition at 30 CFR 701.5 and, therefore,
the Director finds it to be no less
effective than the Federal rule.

(b) Under COMAR 08.13.09.01B(63},
Maryland proposes to add the definition
for "permanent impoundment.” The
language is the same as the Federal
definifion at 30 CFR 7015 and, therefore,




37840

Federal Register / Vol. 56, No. 154 / Friday, August 9, 1991 / Rules and Regulations

the Director finds it to be no less
effective than the Federal rule.

(c) Under COMAR 08.13.09.01B(81),
Maryland defines a “‘sedimentation
pond” as a primary sediment control
structure used to allow sediment to
settle out. The Director finds that the
proposal is no less effective than the
Faderal definition at 30 CFR 701.5 which
states that the structure is used to
remove solids from water.

(d) Under COMAR 08.13.09.01B(94),
Maryland proposes to add the definition
for “temporary impoundment.” The
language is the same as the Federal
definition at 30 CFR 701.5 and, therefore,
the Director finds it to be no less
effective than the Federal counterpart.

2. COMAR 08.13.09.02K General
Reguirements for Permit Applications

(a) Use of terms. In COMAR
08.13.09.02K(1), Maryland is deleting the
term “mine plan area” and replacing it
with “permit” [area], The revised rule is
substantively the same as that of 30 CFR
779.11. Therefore, the Director finds it to
be no less effective than its Federal
counterpart.

(b) Ground-water hydrology.
Maryland proposes to revise COMAR
08.13.09.02K(2)(c} to require that specific
baseline groundwater hydrology
information furnished by the applicant
must be in sufficient detail to assist in
determining the Probable Hydrologic
Consequences (PHC) of a proposed
operation. In addition to the ground
water information requirements of 30
CFR 780.21(b)(1), the State rule also
requires information on sulfates; acidity
and alkalinity. Therefore, the Director
finds the proposal to be no less effective
than the Federal rule.

(c) Surface-water hydrology.
Maryland proposes to revise COMAR
08.13.09.02K(2)(d) to require that specific
baseline surface water hydrology
information must be furnished by the
applicant in sufficient detail to assist in
determining the PHC of an operation. In
addition to the surface water
requirements of 30 CFR 780.21(b)(2), the
Maryland proposal also requires a water
analysis for sulfates, Therefore, the
Director finds the revision to be no less
effective than the Federal rule.

(d) Geologic information. Maryland
proposes to revise COMAR
08.13.09.02K(2)(e) to require the
applicant to furnish specific geologic
information for the permit and adjacent
area in sufficient detail to assist in the
determination of the PHC of a proposed
operation. The revised rules are
substantively identical to the provisions
of the Federal counterpart at 30 CFR
780.22. Therefore, the Director finds the

revision to be no less effective than the
Federal rule.

(e) Water quality and quantity.
Maryland proposes to revise COMAR
08.13.09.02K(2)(f) by requiring that the
PHC furnished be based upon the
required baseline information. It allows
the use of modeling, interpolation, or
statistical techniques, and requires that
PHC determinations include findings
whether adverse impacts occur within,
or adjacent to the permit area. These
requirements are substantively identical
to the Federal rules of 30 CFR 780.21
(b)(3) and (f) (1), (2), and (3). Although
the proposed revision does not contain a
separate specific requirement for a
review by the regulatory authority to
determine if permit revisions need new
PHC data as required by paragraph
(f)(4) of the Federal rule, the State rule at
COMAR 08.13.09.08B(2)(b) provides that
an application for permit revision is
subject to the general permit applicetion
requirements of COMAR 08.13.09.02,
including the PHC determination
requirements of subsection K(2)(f).
When read together with COMAR
08.13.09.08B(2)(b), the Director finds the
proposal to be no less effective than the
Federal rule.

(f) Alternative water source
information. COMAR 08.13.09.02K(2)(g)
is revised to require information on
water availability and alternative water
sources if PHC determination indicates
contamination, diminution or
interruption of a water source. Since the
revision contains the same language as
30 CFR 780.21(e), the Director finds it to
be no less effective than the Federal
rule.

(g) Cumulative hydrologic impact
information. Maryland proposes to
revise COMAR 08.13.09.02K(2}(h) to
require that hydrologic and geologic
information for assessment of probable
cumulative hydrologic impact of the
proposed operation and all anticipated
mining on the cumulative impact study
area designated by the MDBOM be
furnished, if required by MDBOM, and
the necessary information is available
from appropriate Federal or State
agencies. Further, the proposal provides
that if the information is not available
from such agencies, the applicant may
gather and submit the required
information as part of the permit
application. While the proposal does not
contain a provision similar to 30 CFR
780.21(c)(3) which does not allow
approval of a permit until the necessary
hydrologic and geologic information is
made available to the regulatory
authority, Maryland explained
(Administrative Record No. MD—463)
that the requirement that the Bureau not
issue a permit until the permit

application complies with all
requirements is contained on COMAR
08.13.09.05A(1). That section provides
that "a permit may not be approved
unless the Bureau finds, in writing, on
the basis of information set forth in the
application, or information otherwise
available and documented in the
approval notice * * * that* * * the
permit application complies with all
requirements of the Regulatory
Program.' Maryland further stated that
it has always interpreted the general
requirement of .05A(1) as applying to the
permit application hydrologic and
geologic information requirements of
COMAR 08.13.09.02. When read together
with COMAR 08.13.09.05A(1), the
Director finds the proposal to be no less
effective than the Federal rule.

(h) Water quality sampling and
analysis. Maryland proposes to add
COMAR 08.13.08.02K(3) to require the
methodology for water quality sampling
and analysis be conducted according to
either the 15th edition of “Standard
Methods for the Examination of Water
and Wastewater,” or the methology
delineated in 40 CFR parts 136 and 434.
These requirements are the same as in
30 CFR 780.21 (a) and (d). Therefore, the
Director finds the State revision to be no
less effective than the Federal rule.

3. COMAR 08.13.09.020 Hydrologic
Reclamation Plan

(a) Maps and cross-sections.
Maryland proposes to amend COMAR
08.13.09.020(12) to require a reclamation
plan that includes maps and cross-
sections indicating the measurers to be
taken during mining and reclamation
through bond release to protect the
environment, meet State and Federal
water quality laws and protect the rights
of water users. Since the proposal
contains substantively identical
language as provisions in 30 CFR
780.21(h), the Director finds it to be no
less effective than its Federal
counterpart.

(b) Drainage water. Maryland
proposes to revise COMAR
08.13.09.020(13) to require control or
treatment of surface water and ground
water drainage into, through and out of
the permit area during the life of the
permit to avoid acid or toxic drainage
and prevent additional suspended soils
to stream flow. Since the proposal
contains substantively identical
language as provisions in 30 CFR
780.21(h), the Director finds it.to be no
less effective than its Federal
counterpart.

(c) Adverse hydrologic consequences.
Maryland proposes 1o require a plan in
COMAR 08.13.09.020(14) to address
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adverse hydrologic consequences
identified in the PHC determination
which would include preventive and
remedial measures. Since the proposal
contains substantively identical
language as provisions in 30 CFR
780.21(h), the Director finds it to be no
less effective than its Federal
counterparts.

(d) Permit area. Maryland is changing
the term “mine plan area" to “permit
area” in COMAR 08.13.09.020(15). This
proposed language is substantively the
same as that contained in the Federal
counterpart at 30 CFR 780.21(h).
Therefore the Director finds it to be no
less effective than the Federal rule.

(e) Water monitoring based on PHC.
Maryland proposes to revise COMAR
08.13.09.020 (16) and (17) to require a
plan for monitoring ground water and
surface water based upon the PHC
determination and the analyses of all
baseline hydrologic, geologic, and other
information provided in the application
to determine the impacts of the
operation on the hydrologic balance.
Although the proposed revision at
COMAR 08.13.09.020(17) does not
require that the plan provide for
monitoring the parameters for effluent
limitations of the Bureau’s counterpart
to 40 CFR Part 434, as required by 30
CFR 780.21(j)(1), the State explained
(Administrative Record No. MD-458B)
that the requirements are prescribed by
the State’s performance standards at
COMAR 08.13.09.23D(3). The Director
has determined that, when read together
with 23D(3). The Director has
determined that, when read together
with 23D(3), the proposal is no less
effective than its Federal counterpart.

4. COMAR 08.13.09.23 Hydrologic
Balance

(a) Water monitoring plan. Maryland
proposes to revise COMAR
08.13.09.23D(1) and 08.13.09.23E(1) to
require that ground and surface water
monitoring be conducted according to
an approved plan. Since the language is
substantively identical to 30 CFR
816.41(c)(1) and 816.41(e)(1), the Director
finds the revisions to be no less effective
than the corresponding Federal rules.

(b) Water monitoring frequency.
Maryland proposes to revise COMAR
08.13.09.23D(2) and 08.13.09.23E(2) to
establish frequency of monitoring. The
revisions would also require the
operator to immediately take
appropriate action and notify the
MDBOM if an analysis of any ground
water sample indicates noncompliance
with a permit condition. In addition to
containing language substantively
identical to that of 30 CFR 816.41(c)(2)
and 816.41(e)(2), the revisions would

also require minimum sampling intervals
during each quarter. Therefore, the
Director finds the revisions to be no less
effective than the Federal rules.

(c) Monitoring parameters. In
COMAR 08.13.09.23D(3) and
08.13.09.23E(3), Maryland proposes to
require specific minimum parameters be
monitored at each monitoring location.
Since the proposals not only include
substantively the same language as that
of 30 CFR 780.21(i)(1) and 780.21(j)(2)(i).
but also impose additional parameters
to be monitored beyond those specified
in the Federal rule, the Director finds the
proposals to be no less effective the
Federal rule,

(d) Monitoring discharges from permit
area. Maryland proposes to add a
requirement at COMAR 08.13.09.23E(4)
that the permittee submit proof of filing
forms for NPDES reporting requirements
for the permit area; that discharges from
the permit area be' monitored in
accordance with NPDES permits issued
by the Maryland Department of
Environment; and that in those cases
where analytical units of sample
collections indicate noncompliance with
a permit condition or applicable
standard, the operator shall notify
MDBOM and immediately take action
provided in regulations COMAR
08.13.09.020 (12), (13), (14) and
08.13.09.05D(3). There is no direct
Federal rule counterpart, but the
requirement for monitoring discharges
from the permit area is not inconsistent
with the permitting requirements of
section 516 of SMCRA. Therefore, the
Director finds this proposal to be no less
effective than the Federal rules.

(e) Duration of surface water
monitoring. Maryland proposes to add a
provision by COMAR 08.13.09.23E(5)
that would require surface water
monitoring through mining and
reclamation until bond release, or until
certain other specified requirements are
met. The proposal would allow
monitoring to cease if an operation is
shown to minimize disturbances to the
hydrologic balance in the permit and
offsite areas. Maryland stated that
because mining operations under
paragraph COMAR .23E(4) are subject
to separate NPDES monitoring
requirements imposed by the Maryland
Department of Environment, the NPDES
monitoring would not necessarily be
curtailed should SMCRA related
monitoring cease (Administrative
Record No. MD-458B). The Maryland
rule is substantively the same as 30 CFR
816.41(e)(3) except the Federal rule
additionally requires a demonstration
that the operation prevented material
damage to the hydrologic balance
outside the permit area. Maryland's

proposal fails to provide for such a
demonstration. Therefore, the Director is
requiring Maryland to amend its
program to correct this omission.

(f) Transfer of Wells. Maryland
proposes to revise COMAR
08.13.09.231(1) by inserting the phrase,
“and in accordance with State and local
laws" at the end of the first sentence as
an added requirement pertaining to the
transfer of a prospect or monitoring well
for further use as a water well. Since the
language would impose substantively
the same requirement for management
of wells as 30 CFR 816.41(g), the Director
finds the revision to be no less effective
than the Federal rule.

(g) Discharge of water. Maryland
proposes to revise COMAR
08.13.09.23](1) by including the phrase,
“and prevent material damage outside
the permit area” among the
justifications for allowing the
discharging of water into an
underground mine. Since the added
language is the same as that found in 30
CFR 816.41(i), the Director finds the
revision to be no less effective than its
Federal counterpart.

5. COMAR 08.13.09.24A Ponds and
Sediment Control Measures

Maryland proposes to add subsection
A(8) to require that all water
accumulated in any pit be removed and
the pit maintained in a dewatered
condition whenever water quality or
spoil stability is affected or prior to
cessation of mining activities. While
there is no direct Federal counterpart to
this proposal, the Director finds it to be
not inconsistent with the requirements
of SMCRA and the Federal regulations.

6. COMAR 08.13.09.24C Diversion
Design

Maryland proposes to add COMAR
08.13.09.24C(2)(f) to require that
diversions be designed to minimize
adverse impacts to the hydrologic
balance, to prevent material damage
and to assure the public safety. Since
the proposed language is substantively
the same as that of 30 CFR 816.43(a)(1),
the Director finds it to be no less
effective than its Federal counterpart.

7. COMAR 08.13.09.24D Stream
Channel Diversions

(a) Diversion of perennial and
intermittent streams. Maryland is
revising paragraph (1)(a) to allow
diversions for perennial and intermittent
streams if there is a finding that the
diversion will not adversely affect the
water quality and related environmental
resources of the stream. Since the
revised language would be substantively
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the same as that contained in 30 CFR
816.43(b](1), the Director finds the
revision to be no less effective than its
Federal counterpart.

(b) Certification. Maryland proposes
in paragraph (2){c) to add the
requirement that design and
construction of stream channel
diversions be certified by a gualified
professionel engineer as meeting the
performance standards and design
criteria of the regulatory program. Since
the proposed language is substantively
the same as that of 30 CFR 816.43(b}(4),
the Director finds it to be no less
effective than its Pederal counterpart.

8. COMAR 08.13.09.24F Siltation
Structures

(a) Definitions. Maryland proposes in
COMAR 08.13.08.24F(1) to add the
definitions for “siltation structure,"”
"disturbed areas™ and “other treatment
facilities.” Since the proposal has
identical language as the Federal
program at 30 CFR 816.46(a) (1), (2], and
(3), the Director finds the propesal to be
no less effective than the Federal rule.

(b) General requirements. Maryland
proposes to add COMAR 08.13.09.24F(2)
(a) through (g) as the general
requirements for siltation structures.

(i} Paragraph (2){a) would require use
of best technology available in order to
prevent additional contributions of
suspended solids to runoff or
streamflow outside the permit area.
Since the proposed language is
substantively the same as in 30 CFR
816.46(b){1}, the Director finds the
proposal to be no less effective than its
Federal counterpart.

(ii) Paragraph (2){b) would require all
surface drainage from the disturbed area
to be passed through a siltation
structure before leaving the permit area,
except as provided in paragraph
(G)(1)(d). The reference to paragraph
(G)(1)(d} is incorrect and should be
proposed paragraph F(5), “Exemptions.”
Maryland has acknowledged the error
and agreed to correct the reference
(Administrative Record No. MD-463).
This corrected proposal would allow an
exemption te the requirement if the total
area disturbed is small, and the operator
demonstrates that siltation structures
and alternate sediment control measures
are not necessary to meet effluent
limitations and applicable State and
Federal water quality standards for
receiving waters. With the
understanding that Maryland will
correct the erroneous reference prior to
promulgating amended regulations, the
Director finds the proposal to be no less
effective than its Federal counterpart at
30 CFR 816.46(b)(2).

(iii) Paragraph (2){c) would require
that siltation structures be built before
beginning surface mine activities and
that upon construction the structures
shall be certified by a qualified
registered professional engineer. Since
the proposed language is substantively
the same as 30 CFR 816.46(b)(3), the
Director finds the proposal to be no less
effective than its Federal counterpart.

(iv) Paragraph (2){d) would require
that any siltation structure which
impounds water be designed,
constructed and maintained in
accordance with sections .24G and .24H
of the Maryland program. Since the
proposed provision is substantively the
same as 30 CFR 816.46(b)(4}, the Director
finds the proposal to be no less effective
than its Federal counterpart.

(v} Paragraph (2)(e) would require that
any siltation structure be maintained
until removal is authorized by the
Bureau, and in no case removed if
augmented seeding occurred within the
last two years. Since the proposal is
substantively the same as 30 CFR
816.46(b}){5). the Director finds the
proposal to be no less effective than its
Federal count

(vi) Paragraph (2){f} would require
that when a siltation structure is
removed, the area be regraded and
revegetated in accordance with the
approved reclamation plan. Since the
proposed language is substantively the
same at 30 CFR 816.46(b)(6), the Director
finds the proposal to be no less effective
than the Federal rule.

(vii) Paragraph {2)(g) would clarify
that design, construction and
maintenance of any siltation structure
does not relieve the person respensible
from compliance with applicable
effluent limitations. There is no
corresponding Federal rule, but the
proposed language does not conilict
with the general hydrological standards
of section 515(b){10)(B) of SMCRA.
Therefore, the Director finds that
proposal is not inconsistent with the
requirements of SMCRA and the Federal
regulations.

(c) Sedimentation ponds. Maryland
proposes new sedimentation pond
requirements at COMAR 08.13.09.24F(3)
(a) through (c}.

(i) Paragraph (3)(a) would require that
sedimentation ponds be designed,
constructed and maintained in
accordance with section .24G and .24H
of this regulation. While there is no
Federal counterpart to this proposal, the
Director finds it to be not inconsistent
with the requirements of SMCRA and
the Federal regulations.

(ii) Paragraph (3)(b) would require
that sedimentation ponds be located as
near as possible to the disturbed area

and out of perennial streams unless
approved by the MDBOM. Since the
proposed language is substantively the
same as 30 CFR 818.46{c){1){ii), the
Director finds the proposal ta be no less
effective than its Federal counterpart.
(iii) Paragraph (3){c) would require
that sedimentation ponds be designed,
constructed and maintained tos (i}
Provide a minimum storage volume of 67
cubic yards per acre of drainage area to
the pond; (i) provide adequate detention
time; (iii} contain or treat a ten-year
precipitation event as approved by the
MDBOM; (iv} provide a dewatering
device adequate to maintain the
detention time; (v) minimize short
circuiting: and (vi) provide removal of
sediment to maintain 60 percent of the
sediment storage volume. The proposed
language of paragraphs (3)(c} (i), (iii)
and (v} is substantively the same as 30
CFR 816.46(c)(1)(iii} (B), (C] and (E).
respectively. The propesed rule at
paragraph (3}){c)(i) would require 67
cubie yards of storage volume per acre
while 30 CFR 816.46(c](iii){A} requires
“adequate” storage volume. The
proposed [anguage of paragraph
(3)(c)(iv} would allow alternative
positioning of a dewatering device
adequate to maintain the prescribed
detention time while § 818.46(c)(iii)(D)
merely requires a dewatering device
adequate to maintain the prescribed
detention time. Proposed paragraph
(3)fe](vi} would require sediment
removal to maintain 60 percent of the
storage volume while § 816.46(c](iii)(F]
requires removal to maintain an
adequate volume. The proposed
language of paragraph (3)(c](iv) restricts
the location of the dewatering device fo
an elevation no lower than the
maximum elevation of the sediment
storage volume, unless approved by the
Bureau. The restriction on the location
of the dewatering device is being
imposed in order to improve the
efficiency and effectiveness of the
device and to enhance removal of water
storage resuiting from inflow. The
Director finds the propasal ta be no less
effective than its Federal counterpart.
(d) Other treatment facilities.
Maryland proposes in COMAR
08.13.09.24F (4} to require that other
treatment facilities be designed in
accordance with the applicable
requirements of this section and to
contain or treat the 10-year, 24-hour
precipitation event unless a lesser
design event is approved by the
MDBOM. Since the proposed language
is substantively the same as 30 CFR
816.46(d), the Director finds the proposal
to be na less effective than its Federal

counterpart.
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(e) Exemptions. Maryland proposes to
add COMAR 08.13.09.24F(5) which
would provide that exemptions to the
requirements of this section may be
granted if the disturbed drainage area
within the total disturbed area is small
and the operator demonstrates that
siltation structures and alternate
sediment control measures are not
necessary to meet effluent limitations in
this regulation. The proposed language
is substantively the same as 30 CFR
816.46(e). Therefore, the Director finds
the proposal to be no less effective than
its Federal counterpart,

9. COMAR 08.13.09.24H Impoundments

Maryland proposes new language for
the permanent and temporary
impoundment rules and is changing the
section name to “Impoundments."”

(a) General requirements, Maryland
proposes to add subsection COMAR
08.13.09.24H(1) (a) through (1) as the
general requirements for impoundments.
COMAR 08.13.09.24H(1) requires that
impoundments (a) be designed and
constructed so that the minimum
elevation at the top of the settled
embankment will be one foot above the
water surface in the pond with the
emergency spillway flowing at design
depth; (b) be designed and constructed
so the constructed dam height is at least
five percent over design height to allow
for settlement; (c) be designed and
constructed to ensure that all perimeter
slopes are stable, are not steeper than
21, and are protected against erosion;
(d) be designed and constructed so the
crest of the emergency spillway is a
minimum of one foot above the crest of
the principal spillway; (e) comply with
COMAR 08.05.03.05 if the embankment
is more than 15 feet in height as
measured from the upstream toe of the
embankment to the crest of the
emergency spillway; (f) be revegetated
immediately upon completion of
construction; (g) have embankment
slope protection against surface erosion
and damage due to sudden drawdown;
(h) have vegetated embankment faces
except that faces where water is
impounded may be riprapped or
otherwise stabilized in accordance with
accepted design practices; (i) be
designed by or under the supervision of
a registered professional engineer (RPE)
using current, prudent, engineering
practices and design criteria, and
certified by a RPE; (j) be inspected
during construction under the
supervision of and certified after
construction by a registered professional
engineer; (k) be routinely maintained
dun.ng mining operations; and, (1) be
designed and constructed in accordance
with U.S. Soil Conservation Service

Practice Standard 378 "Ponds," if
impoundments do not meet the size or
other criteria of 30 CFR 77.216{a) and are
located where failure would not be
expected to cause loss of life or serious
property damages.

Paragraph (a) provides for a minimum
freeboard of 1 foot as opposed to 30 CFR
816.49(a)(4) which requires
impoundments to have adequate
freeboard. Maryland stated that a
minimum freeboard of 1 foot is provided
for in U.S. Soil Conservation Service
Practice Standard 378, “Ponds,”
October, 1978, and is the standard used
nationwide to ensure adequate
freeboard on ponds to prevent
overtopping by waves or increases in
storage volume (Administrative Record
No. MD-463). Paragraphs (b), (c), and (d)
provide for specific design criteria while
30 CFR 816.49(a)(2) allows for any
design criteria that may be established
by the regulatory authority, Paragraph
(e), for which there is no general Federal
counterpart, requires compliance with
regulations of the State's Water
Resources Administration of the
Department of Natural Resources
(dealing with dams and reservoirs)
when the embankment is more than 15
feet in height. The requirements imposed
by the referenced regulation in
connection with the construction,
reconstruction, repair or alteration of a
dam or reservoir provide a further level
of compliance review for larger-type
embankments not required by SMCRA
or the Federal regulations.

Paragraph (f), for which there is no
direct Federal counterpart, requires that
impoundments be vegetated
immediately upon completion of
construction. This provision is
consistent with the general
contemporaneous reclamation
requirements of 30 CFR 816.100.

The provisions of paragraphs (g), (h),
and (1) are substantively the same as
those contained in 30 CFR 816.49(a) (6),
(7), and (3) respectively.

Paragraphs (i) and (j) are similar to
the provisions of 30 CFR 816.49(a)(2) and
(a)(10), respectively, except that the
State proposals do not require that the
registered professional engineer, who
designed and certified the impoundment,
and inspected the impoundment during
and after construction, be experienced
in the design and construction
of impoundments as required by the
Federal rules. Maryland stated that the
reference to experience in the design
and construction of impoundments was
deleted since the Federal regulations
failed to quantify “experience" or
provide standards for accepting or
rejecting a registered professional

engineer's (RPE) impoundment design.
Further, Maryland stated that
impoundment designs are reviewed by
the Bureau of Mines and are not
accepted, whether certified by an RPE
with or without experience in the design
and construction of impoundments until
the Bureau is confident that the design
meets the required standards set forth in
the State regulations (Administrative
Record No. MD-463).

Based upon the clarification provided
by the State, the Director feels that the
fact that certified designs are
subsequently reviewed by the Bureau of
Mines should be sufficient to ensure the
integrity of the designs and, therefore,
the lack of a requirement for experience
in the design and construction of
impoundments does not make proposed
rule 08.13.09.24H(1)(i) less effective than
the Federal rule at 30 CFR 816.49(a)(2).
In addition, although proposed rule
08.13.09.24H(1)(j) does not include an
experience requirement similar to the
Federal rule at 30 CFR 816.49(a)(10), the
proposed rule at .24H(6), as discussed in
Finding 9(f), does provide that
inspections during and upon completion
of construction be conducted by
professional engineers or specialists
experienced in the construction of
impoundments. However, the proposed
rules do not require that the professional
engineers or specialists conducting
annual inspections be experienced in
the construction of impoundments as
required by 30 CFR 816.,49(a)(10).

There is no Federal rule counterpart
for the maintenance requirements of the
State's proposed subparagraph (k).
However, the removal of combustible
material and cleaning of ditches and
spillways would facilitate the inspection
requirements of 30 CFR 816.49(a)(11).

On the basis of the above, the
Director finds that the proposals
contained in subsections H(1) (a)
through (l) are no less effective than the
cited Federal regulations, except to the
extent that the proposals fail to require
that the professional engineers or
specialists conducting annual
inspections be experienced in the
construction of impoundments.
Therefore, the Director is requiring
Maryland to amend its program to
correct this deficiency.

(b) Stability. Maryland proposes to
add subsection COMAR
08.13.09.24H(2)(a), (b) and (c] (i) through
(vi) to identify impoundment size and
safety factor criteria. Subsection H(2)
requires that impoundments: (a) meeting
the size or other criteria of 30 CFR
77.216(a), or located where failure could
cause loss of life or serious property
damage, or a coal mine waste
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impounding structure shall have a
minimum static safety factor of 1.5 for a
normal pool with steady state seepage
saturation conditions and a seismic
safety factor of at least 1.2; (b) not
meeting the size or other criteria of 30
CFR 77.216(a), except for coal mine
waste impounding structures and
located where failure would not be
expected ta cause loss of life or serious
property damage, shall be constructed to
achieve a minimum static safety factor
of 1.3 for a normal pool with steady
state seepage saturation conditions; (¢}
shall be deemed te meet @ minimum
static safety factor of 1.3 for a normal
pool with steady state seepage
cenditions if: (i) The impoundment is
designed and constructed so the top
width of the embankment is no less than
the quotient of (H+35}/5, where H is the
height, in feet, of the embankment as
measured from the upstream toe of the
embankment; (ii} the impoundment is
designed and constructed so the
combined upstream and downstream
sideslopes of the settled embankment
are not less than 51 with neither slope
steeper than 2:1; (iii} the embankment
foundation is cleared of all organic
material, the surface of the area is
sloped to no steeper than 1:1 and the
entire area is scarified; {iv} a cutoff
trench is designed and constructed prior
to initiating the placement of fill
material for the embankment; (v} the fill
material used in construction of the
embankment is free of sod, large roots
and other vegetative matter, frozen soil
and coal processing waste; and, (vi) the
construction of the embankment begins
by placing and spreading fill material at
the lowest point of foundation, the fill is
brought up in herizontal layers not to
exceed eight inches as required to
facilitate compaction, and is compacted
as specified in the approved design.

Paragraph (a) is substantively the
same as 30 CFR 816.49(a}(3)(i} and
paragraph (b} is substantively the same
as 30 CFR 816.49(a)(3}{ii].

30 CFR 780.25(c)(3] provides that for
impoundments not meeting the size and
other criteria of 30 CFR 77.216(a) and
located where failure would not be
expected to cause loss of life or serious
property damage, the regulatory
authority may establish through the
State program appraval process
engineering design standards that
ensure stability comparable to a 1.3
minimum static safety factor in lieu of
engineering tests ta establish
compliance with the minimum static
safety factor of 1.3 specified in 30 CFR
816.49(a}(3){ii). Pursuant to the
provisions of § 780.25(c}(3]), Maryland
has proposed, in COMAR

08.13.09.24H(2}{c), six specific criteria by
which impoundments shall be deemed
to meet @ minimum static safety factor
of 1.3 for a normal pool with steady
state seepage conditions.

OSM has reviewed the criteria
specified by the State, and feels that the
following clarifications are necessary to
ensure that COMAR 08.13.09.24H(2){c} is
no less effective than the Federal
regulations.

—The State should specify that the
listed criteria apply to impoundments
not meeting the size or other criterfa
of 30 CFR 77.216{a) and located where
failure would not be expected ta
result in loss of life or serious property
damage.

—The proposal in subsection (c){ifi)
states that ** * * the surface of the
foundation area is sloped to not
steeper than 1:1 * * *.” This slope is
too steep for construction of an
embankment with combined side
slopes of B:1, as specified in
subsection (e)(ii). If the 1:1 slope is to
represent the maximum slope
allowable on the flanks of the valley
where the impoundment is to be
constructed, then the proposed rule
should so state. Also, the maximum
allowable slope of the valley floor
ghould be designated.

—To ensure impoundment stability with
a static safety factor of 1.3, Maryland
should develop a worse-case-scenario
for the soils and slopes typical of the
western Maryland coal bearing areas.
The stability analysis of this scenario
would be technical justification for
establishing minimum guidelines for
meeting the Federal requirements.
The Director finds the proposed rules

in COMAR 08.13.09.24H(2] (a] and (b] to

be no less effective than the Federal

rules at 30 CFR 816.49(a}(3) (i) and (ii],

respectively. In addition, the Director

finds the proposed rule at COMAR
08.13.09.24H(2){c} to be less effective
than the Federal regulations and is
requiring Maryland to amend its
program ta pravide the cited
clarifications.

(c) Foundation. Maryland proposes in
COMAR 08.13.09.24H(3) ta require that
foundations and abutments for an
impounding structure be stable during
all phases of construction and operation
and be designed based on adequate and
accurate information on the foundation
conditions. For an impoundment
meeting the size or other criteria of 30
CFR 77.216(a), the foundation
investigation, as well as any necessary
laboratory testing of foundation
material, shall be performed to
determine the design requirements for
foundation stability. Since the proposal

is substantively the same as 30 CFR
816.49(a){5)(i), the Director finds it to be
no less effective than its Federal
counterpart.

(d) Spillways. Maryland proposes in
COMAR 08.13.09.24H(4] to require: (a}
That an impoundment include either a
combination of principal and emergency
spillways or a single spillway
configured, as specified in paragraph (b},
which ensures design and construction
to safely pass the applicable design
precipitation event specified in
paragraph (c) which follows; (b} that the
MDBOM may approve a single open-
channel spillway that is: (i) Of
nonerodible construction and designed
to carry sustained flows; or (ii) rock or
grass-lined and designed to carry short
term infrequent flows at nonerosive
velocities where sustained flows are not
expected; and (¢} that the required
design precipitation event for
impoundments meeting the spillway
requirements of subsections H{5) or H()
following are: {i) for an impoundment
meeting the size or other criteria of 30
CFR 77.216(a), a 100-year, 6-hour event
or larger event specified by the
MDBOM; or, (ii} for impoundments not
meeting the size or other criteria of 30
CFR 77.216{a], a 25-year 24-hour event,
or larger event specified by the
MDBOM.

COMAR 08.13.09.24H(4) (a} and (b}
are substantively the same as 30 CFR
816.49(a)(8) and 816.49(a)(8](i}
respectively. COMAR 08.13.09.24H(4)(c}
differs from the Federal rule at 30 CFR
816.49(a)(8)(ii} only for the duration of
the design events for impoundments not
meeting the size or other criteria of 30
CFR 77.216(a), Maryland has elected to
retain design events with a 24-hour
duration. The Federal rule provides for
6-hour duration design events. OSM
conducted a study of the differences in
peak flows generated by events of these
durations under the various conditions
encountered in Maryland
(Administrative Record No. MD-510).
The study concluded that under most
conditions the peak runoff from a 24-
hour event would exceed that from a 6-
hour event aor that the difference was
insignificant in terms of design
considerations. Based upon the study,
the Director believes that the State’s use
of the 24-hour design event rather than
the 6-hour event is as stringent or more
stringent than the corresponding Federal
requirement.

Accardingly, the Director finds the
proposed rules at .24H (a), (b}, and (c]
are no less effective than the Federal
counterparts at 30 CFR 816.49(a)(8}-
(8)(ii).




Federal Register / Vol. 56, No. 154 |/ Friday, August 8, 1991 / Rules and Regulations

37845

(e) Other qualifying criteria.

Maryland proposes to require in
COMAR 08.13.09.24H(5) that
impoundments meeting the size or other
qualifying criteria of 30 CFR 77.216(a)
comply with 30 CFR 77.216 and this
section. The plan required to be
submitted to the District Manager of
MSHA under 30 CFR 77.216 shall also be
submitted to the MDBOM as part of the
permit application. Since the proposal is
substantively the same as provisions of
30 CFR 780.25{c){2), the Director finds it
to be no less effective than its Federal
counterpart.

(f) Inspections. Maryland proposes in
COMAR 08.13.09.24H(8) to require that a
qualified registered professional
engineer or other qualified specialist,
under the direction of the professional
engineer, inspect the impoundment. The
professional engineer or specialist shall
be experienced in the construction of
impoundments. These inspections shall
be made (a} at appropriate times during
construction, including: (i) Site
preparation; (ii) consiruction of the cut-
off trench; (iii) placement of the
principal spillway pipe, including anti-
seep collars and riser base; and, (iv)
placement and compaction of fill
material around the principal spillway,
and (b) upon completion of construction.
In addition, the State proposes in
COMAR 08.13.09.24H(9) to require that
an impoundment be inspected at least
annually by a registered professional
engineer or other qualified specialist
under the direction of the RPE until
removal of the impoundment or release
of performance bond. The Director finds
that COMAR 08.09.13.24H(6), when read
together with the annual inspection
requirement of proposed COMAR
08.09.13.24H(9) is substantively the same
as and, therefore, is no less effective
than the Federal requirement at 30 CFR
816.49(a)(10){i).

(g) Certification. Maryland proposes
to add COMAR 08.13.09.24H(7) that
would require upon completion of
construction that a certification
statement and an as-built drawing shall
be submitted for each impoundment and
impounding structure. The as-built
drawing shall show the approved design
and any medification or minor changes.
The certification statement shall be
signed and sealed by a registered
professional engineer, registered in the
State of Maryland and shall certify that:
(2) The impoundment and impounding
structare has been constructed in
accordance with the plans and
specifications in the approved permit;
(b) observations and measurements
were made at appropriate times during
and following construction by a

registered professional engineer or a
qualified person experienced in the
design and construction of
impoundments and impounding
structures acting as a representative and
reporting directly to the registered
professional engineer; (c) the completed
impoundment and impounding structure
meets the safety requirements of safe
engineering practices, the regulatory
program and the design approved in the
permit application; and (d)
modifications made during construction
meet the requirements of the regulatory
program.

30 CFR 816.49(a)(10)(ii) provides that
after each inspection required in 30 CFR
816.49(a)(10)(1), a qualified professional
engineer, or qualified registered
professicnal land surveyor, shall
promptly provide to the regulatory
authority a certified report that the
impoundment has been constructed
and/or maintained as designed and in
accordance with the approved plan. The
report shall include discussion of any
appearance of instability, structural
weakness or other hazardous condition,
depth and elevation of any impounded
waters, existing storage capacity, any
existing or required monitoring
procedures and instrumentation, and
any other aspects of the structure
affecting stability.

The Director finds the proposal {e be
as effective as its Federal counterpart,
except to the extent that the proposal
fails to require a certified report after
each inspection conducted during and
upon completion of construction, and to
the extent the proposal {ails to require
that such certified reports contain the
specific information set forth in the
Federal counterpart at 36 CFR
816.49(a)(10)(ii). The Director is requiring
Maryland to amend its program to
correct these deficiencies,

(h) Color photographs. Maryland
proposes in COMAR 08.13.09.24H(8) that
the MDBOM may require color
photographs to be taken at the
apprepriate times specified in COMAR
08.09.13.24H(6) and submitted with the
certification statement. There is no
direct Federal rule counterpart, but the
requirement for photographs is not
inconsistent with the general
certification requirements of 30 CFR
816.49. Therefore, the Director finds this
proposal to be no less effective than the
Federal rules.

(i) Annual inspection. Maryland
proposes in COMAR 08.13.08.24H{9] to
require that: (a) An impoundment be
inspected at least annually by a
registered professional engineer or other
qualified specialist under the direction
of the registered professional engineer

until removal of the impoundment or
release of performance bond; and, (b)
after each annual inspection the
registered professional engineer submit
to the MDBOM a certified report that the
impoundment has been maintained in
accordance with the approved plan and
this regulation. The report shall include
a discussion of any appearances of
instability, structural weakness or other
hazardous conditions, depth and
elevation of any impounded waters,
existing storage capacity, and existing
or required monitoring procedures and
instrumentation, and any other aspects
of the structure affecting stability. A
copy of the report shall be retained at or
near the mine site.

The Federal rule at 30 CFR
816.49(2)(10}(i) requires inspections to be
made regularly during construction,
upon completion of construction, and
annually thereafter. As discussed in
Finding 8(f) herein, the Director finds the
proposed requirement for an annual
inspection when read together with
proposed COMAR 08.13.09.24H(6) which
requires inspections during, and upon
completion of construction, is no less
effective than the Federal rule. As
discussed above in Finding 9(g), the
Federal rule at 30 CFR 816.49(a){10)(ii)
requires a detailed certified report be
provided to the regulatory authority
after each inspection conducted during
and upon completion of construction
and annually thereafter, The failure of
the Maryland program to require such
reports during and upon completion of
construction is responded to in that
Finding. To the extent that Maryland’s
proposal at COMAR 08.13.09.24H(9}(b)
relates to detailed certified reports after
each annual inspection, the Director
finds it no less effective than the annual
reporting requirements of the Federal
rule.

(j) Examinations. Maryland proposes
in COMAR 08.13.09.24H(10) to require
that impoundments subject to 30 CFR
77.216 must be examined in accordance
with 30 CFR 77.216-3. Other
impoundments shall be examined at
least quarterly by a qualified person for
appearance of structural weakness and
other hazardous conditions. Since this
proposal is substantively the same as 30
CFR 816.49(a)(11), the Director finds it to
be no less effective than the Federal
rule.

(k} Emergency procedures. Maryland
proposes to add COMAR
08.13.09.24H(11) to require that if any
examination or inspection discloses that
a potential hazard exists, the permittee
shall immediately notify the MDBOM of
the hazard and of the emergency
procedures formulated for public




37846

Federal Register / Vol. 56, No. 154 |/ Friday, August 9, 1991 / Rules and Regulations

protection and remedial action. If
adequate emergency procedures cannot
be formulated or implemented, the
MDBOM shall be notified immediately.
The MDBOM shall then immediately
notify the appropriate agencies that
other emergency procedures are
required to protect the public. Because
the proposal is substantively identical to
30 CFR 816.49(a)(12), the Director finds it
to be no less effective than the Federal
rule. :

(1) Permanent impoundments.
Maryland proposes in COMAR
08.13.09.24H(12) that a permanent
impoundment of water may be created,
if authorized in the approved permit,
based upon the following demonstration
that: (a) The size and configuration of
the impoundment will be adequate for
its intended purposes; (b) the quality of
the impounded water will be suitable on
a permanent basis for its intended use,
and after reclamation, will meet all
applicable water quality standards; (c)
the water level will be sufficiently stable
and capable of supporting the intended
use; (d) final grading will provide for
adequate safety and access for proposed
water users; (e) the impoundment will
not result in diminution of the quality
and quantity of water utilized by
adjacent or surrounding landowners for
agricultural, industrial, recreational, or
domestic uses; (f) the impoundment will
be suitable for the approved post-mining
land use; and (g) the vertical portion of
any remaining highwall shall be located
far enough below the low water line
along the full extent of the highwall to
provide adequate safety and access for
the proposed water users. Paragraphs
(a) through (f) of subsection H(12) are
substantively identical to 30 CFR
816.49(b) (1) through (6). Paragraph (g) is
substantively identical to 30 CFR
816.49(a)(9). Therefore, the Director
finds the proposal to be no less effective
than the Federal rules.

(m) Temporary impoundments.
Maryland proposes to add COMAR
08.13.09.24H(13) that would allow the
MDBOM to authorize the construction of
temporary impoundments as part of a
surface coal mining operation. Since the
proposed language of this subsection is
substantively the same as 30 CFR
816.49(c)(1), the Director finds it to be no
less effective than the Federal rule.

(n) Modification of impoundments.
Maryland proposes to add COMAR
08.13.09.24H(14) to require that plans for
any enlargement, reduction in size,
reconstruction, or other modification of
dams or impoundments be submitted to
the MDBOM and shall comply with the
requirements of COMAR 08.13.09.24H.
Except where a modification is required

to eliminate an emergency condition
constituting a hazard to public health,
safety or the environment, the MDBOM
shall approve the plans before the
modification begins.

There is no direct Federal rule
counterpart to this subsection. Its
modification provisions do not conflict
with the general Federal impoundment
rules at 30 CFR 816.49 but for the
emergency condition exception to the
requirement that the State must give
prior approval to plans before the
modifications begin. This is a necessary
exception for a situation not
contemplated by the Federal
impoundment rules. Therefore, the
Director finds the proposal no less
effective than these rules.

10. COMAR 08.13.09.241 Post-Mining
Rehabilitation of Sedimentation Ponds,
Diversions, Impoundments, and
Treatment Facilities

Maryland is revising the last sentence
of this subsection to read: “Before final
bond release of the permit area, the
permittee shall renovate all permanent
sedimentation ponds, diversions,
impoundments and treatment facilities
to meet the criteria for permanent
structures and impoundments.”
However, the Federal rule at 30 CFR
816.56, in addition to containing
substantively the same language, also
requires that all temporary structures be
removed and reclaimed before
abandoning a permit area or seeking
bond release. The Director finds the
proposal to be as effective as its Federal
counterpart except to the extent that
Maryland’s proposed rule does not
provide for the removal and reclamation
of temporary structures, and he is
requiring Maryland to amend its
program to correct this omission.

11. COMAR 08.13.09.35A General
Requirements for Revegetation

(a) Revegetative cover. Maryland
proposes to revise COMAR
08.13.09.35A(1) to require the permittee
to establish a vegetative cover on
regraded areas and on all other
disturbed areas directed toward
stabilizing the soil, minimizing
downstream sediment and runoff
damage, and establishing permanent
vegetative cover compatible with
approved post-mining land use
(excluding roads and water areas)
meeting specified performance
standards. Since the language of the
revision is substantively the same as in
30 CFR 816.111(a), the Director finds the
revision no less effective than the
Federal rule,

(b) Reestablishing vegetative cover.
Maryland proposed to revise COMAR

03.13.09.35A(2) to require that the
reestablished vegetative cover meet
specified standards for compatibility; for
seasonal growth characteristics; for self-
regeneration and plant succession; and
meet the State and Federal laws and
regulations. Since the proposed language
of the revision is substantively the same
as in 30 CFR 816.111(b), the Director
finds the revision no less effective than
the Federal rule.

(c) Exception to cover requirements.
Maryland proposes to revise COMAR
08.13.09.35A(3) to allow exceptions to
paragraphs A(2)(b) and A(2)(c) when the
species are necessary to get quick
vegetative cover and where measures to
establish permanent vegetation are
included in the approved permit and
reclamation plans. Since the language of
the revision is substantively the same as
in 30 CFR 816.111(c), the Director finds
the revision to be no less effective than
the Federal rule.

(d) Exception to land use requirement.
Maryland proposes to revise COMAR
08.13.09.35A(4) to permit a waiver to the
requirements of paragraphs A(1)(a),
A(1)(c), A(2)(b) and A(2)(c) when a
cropland post-mining land use is
approved. Since the language of the
revision is substantively the same as in
30 CFR 816.111(d), the Director finds the
revision no less effective than the
Federal rule.

12. COMAR 08.13.09.35C Plant Species
Selection and Land Treatment

Maryland proposes to revise COMAR
08.13.09.35C(1) to require that all
planting plans include provisions for a
herbaceous cover coordinated with the
proposed post-mining land use,
elevation, and soil conditions, and to
revise COMAR 08.13.09.35C(2) to define
the treatment required for establishmeni
of a temporary or permanent herbaceous
cover. There are no direct Federal rule
counterparts for these proposed
revisions. However, the Director finds
the proposals are not inconsistent with
30 CFR 816.100 which allows the
regulatory authority to establish
schedules that define contemporaneous
reclamation, and 30 CFR 816.113 which
describes the normal period for
favorable planting.

13. COMAR 08.13.09.35D Revegetation
Plan

Maryland proposes to revise COMAR
08.13.09.35D(1) to define guidelines for
use in development of a revegetation
plan for the selected post-mining use.
There is no corresponding Federal rule.
However, 30 CFR 780.18(b)(5) requires
specific revegetation information and
practices to be included in every
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revegetation plan. The same specific
revegetation plan requirements are
contained in COMAR 08.13.09.02P(6).
Therefore, when read in conjunction
with COMAR 08.13.09.02P(6), the
Director finds the proposal to be no less
effective than the revegetation plan
requirements of the Federal rules.

14. COMAR 08.13.09.35E Soil
Siabilizing Practices

(a) Mulching applicatioa rate.
Maryland proposes to revise COMAR
08.13.09.35E(1) to allow the MDBOM to
modify the mulch and other soil
stabilizing practices requirement if
various factors result in conditions
where a lower application rate is
adequate to control erosion. Since the
revision is substantively the same as 30
CFR 816.114, the Director finds the
revision to be no less effective than the
Federal rule.

(b) Minimum application rate and
other mulching materials. Maryland
proposes to add COMAR 08.13.09.35E(5)
to set a minimum mulch application rate
of 3 tons per acre, and COMAR
08.13.09.35E(6) to allow substitution of
alternative mulching materials upon
written request by the operator and
approval by the MDBOM. There are no
direct counterparts in the Federal rule at
30 CFR 816.114 governing mulching.
Erosion control would still be required
under COMAR 08.13.09.35E(1), which
the Director is approving in Finding
14(a). The Director finds these two
proposals to be not inconsistent with the
requirements of SMCRA and the Federal

rules.

15. COMAR 08.13.09.35F Revegetation
Reports and Inspection

(a) Backfilling and planting report.
Maryland proposes to add COMAR
08.13.09.35F(1) to require that a
backfilling and planting report, including
a location map, be prepared by the
permittee. There are no corresponding
Federal regulations or statutes dealing
with preparation of a backfilling and
planting report. However, COMAR
08.13.09.35F(1) does not conflict with the
backfilling and revegetation
requirements of the Federal program at
30 CFR 816.102 and 816.111. Therefore,
the Director finds the proposal to be no
less effective than the Federal rules.

(b) Replanting deficient areas.
Maryland proposes to add COMAR
08.13.08.35F(2) to require the permittee
to inspect all planted areas prior to
recognized planting seasons and replant
deficient areas, There are no
corresponding Federal regulations or
statutes. However, COMAR
08.13.08.35F(2) does not conflict with the
general revegetation requirements of the

Federal programs at 30 CFR 816.11.
Therefore, the Director finds the
proposal to be no less effective than
these Federal rules.

(c) Revegetation inspection. Maryland
proposes to revise COMAR
08.13.09.35F(3) to provide that the
MDBOM and the Land Reclamation
Committee make a vegetation inspection
when the planted areas have survived
two years after the last augmented
seeding. If standards of success are met,
the MDBOM would notify the operator
and may reduce the amount of the bond
in accordance with COMAR 08.13.09.15,
Performance Bonds. If standards of
success are not met, the MDBOM may
order the operator to correct
deficiencies. To clarify this proposal, the
State has confirmed that the bond
reduction referred to in this rule
represents Phase i bond release, and
the State rule at COMAR 08.13.09.15H(2)
requires that sufficient bond be retained
to ensure completion of any required
revegetation (Administrative Record No.
MD-539). There is no comparable
Federal rule, but the Director finds the
proposed rule to be no less effective
than the revegetation success standards
of 30 CFR 818.116 and the bond release
standards of 30 CFR 800.40.

(d) Final revegetation inspection.
Maryland proposes in COMAR
08.13.09.35F(4) to provide that the
MDBOM will make a final inspection of
planted areas at the end of the five-year
responsibility period. It would require
MDBOM to notify the permittee in
writing of its approval or disapproval.
On those areas approved, bond release
procedures would be implemented. The
MDBOM would be required to notify the
permittee of reasons for disapproving
revegetation areas. There are no
corresponding Federal regulations or
statutes dealing with notification
procedures. However, COMAR
08.13.09.35F(4) does not conflict with the
bond release standards of 30 CFR 800.40
or the revegetation success standards of
30 CFR 816.118. Therefore, the Director
finds the proposal to be no less effective
than these Federal rules.

16. COMAR 08.13.09.35G Revegetation
Success Standards

(a) Judging effectiveness of
revegetation. Maryland proposes to
revise COMAR 08.13.09.35G(1) to require
that success of revegetation be judged
on the effectiveness of the vegetation for
the approved post-mining land use,
extent of cover when compared to cover
occurring in natural vegetation of the
area, and the general requirements of
COMAR 08.13.09.35A. Success standard
would be considered achieved when
they are not less than 90 percent of the

success standard using a 90 percent
statistical confidence interval. Since the
proposed success standards are
substantively the same as those of 30
CFR 818.116{a), the Director finds the
propesal to be no less effective than the
Federal rule.

(b) Applying standards to post-mining
land use. Maryland proposes to add
COMAR 08.13.09.35G(2) (a) through (f)
as standards for success of revegetation.

Paragraphs (a) through (e) provide
that success standards are to be applied
in accordance with the individual
approved post-mining land uses, and set
forth the specific minimum standards to
be met for each use. The standards
proposed are substantively the same as
those contained in 30 CFR 816.118(b) (1)
through (5) except that they do not
require specific consultation with and
approval by state agencies responsible
for administration of forestry and
wildlife programs, as required by
(b)(3)(i) of the Federal rule. In a letter
dated July 23, 1990 (Administrative
Record No. MD—463}, the State
explained that the Forest Park and
Wildlife Service is within the Maryland
Department of Natural Resources
(MDNR) as is the Bureau of Mines. The
Secretary of the MDNR
programmatically approves post-mining
land use as is prescribed ander the
Federal rule. Proposed paragraph (f)
provides for a period of extended
responsibility of not less than five years.
The period shall begin with the last year
of augmented seeding, fertilizing, or
other work, excluding normal
conservation and management practices
approved by the Bureau. This proposal
is substantively identical to the Federal
counterpart at 30 CFR 816.116(c) (1) and
(2). Therefore, the Director finds the
proposal to be no less effective than the
Federal counterparts.

17. COMAR 08.13.0941 Civil Penalties:
General

(a) Use of terms. Throughout COMAR
08.13.09.41, the terms “Violation Notice
of Cease and Desist Order” are replaced
with "Notice of Violation or Cessation
Order” and the term “operator” is
replaced by “person.” The proposed
terms are consistent with the use of such
terms in 30 CFR parts 843, 845, and 846.
Therefore, the Director finds Maryland's
proposed language to be no less
effective than that of the Federal
program.

(b) Penalty for creating imminent
danger. COMAR 08.13.09.41A(3)
requires that civil penalties shall be
assessed whenever the MDBOM issues
a cessation order for a violation that
creates an imminent danger to the
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health and safety of the public; or is
causing or can reasonably be expected
to cause significant, imminent
environmental harm, This proposal is
substantively the same as 30 CFR
843.11(a)(1) (i) and (ii); therefore, the
Director finds it to be no less effective
than the Federal rules.

(c) Worksheet. COMAR
08.13.09.41B(2)(e) is proposed to require
that a Notice of Proposed Assessment
contain a worksheet showing the
computation of the proposed
assessment. Because the proposed
worksheet requirement is substantively
the same as that of 30 CFR 845.17(b), the
Director finds the proposal to be no less
effective than the Federal rule.

(d) Serving the assessment. Maryland
proposes to revise COMAR
08.13.09.41B(3) to require that a “Service
of the Notice of Proposed Assessment”
shall be complete upon mailing in
accordance with regulation 08.13.09.40H,
the procedures for serving assessments.
COMAR 08.13.09.41B(4) is revised to
require that failure to serve any
proposed assessment within 30 days of
the issuance of a notice of violation or
cessation order shall not be grounds for
dismissal of all or part of such
assessment unless the person against
whom the proposed penalty has been
assessed (i) proves actual prejudice as a
result of the delay; and (ii) makes a
timely objection to the delay. Since
these revisions when read in concert
with COMAR 08.13.09.40H, are
substantively the same as 30 CFR
845.17(b) (1) and (2), the Director finds
the revisions to be no less effective than
the Federal rules.

18. COMAR 08.13.09.41C Informal
Review: Assessment Conference
Procedures

(a) Conference request. Maryland
proposes in COMAR 08.13.09.41C(1) a
provision for allowing a person against
whom a penalty has been assessed to
request an assessment conference
regarding the amount of penalty if the
request is made within 15 days after the
Notice of Proposed Assessment is
served. 30 CFR 845.18(a) allows 30 days
from the date an assessment is received
for filing of a request for conference. The
Director {inds the provision to be as
effective as the Federal rule at 30 CFR
845.18(a) except to the extent that the
proposal allows 15 days to request an
assessment conference and he is
requiring the States to amend the
provision to be no less effective than its
Federal counterpart.

(b) Nature and purpose of conference.,
Maryland proposes in COMAR
08.13.09.41C(2) that an assessment
conference be informal, be conducted by

the Director of the MDBOM or his
designee, and that its purpose be
restricted to a discussion of the amount
of penalty only. There is no direct
Federal counterpart of this proposal.
The Director finds the proposal is
substantively the same as provisions
within 30 CFR 845.18(a), (b)(1), and (b)(3)
and therefore no less effective than
these counterpart Federal provisions.

(c) Timing of conference. Maryland
proposes in COMAR 08.13.09.41C(3) to
require that the assessment conference
be held within 60 days from the date of
issuance of the notice of proposed
assessment, or the end of the abatement
period, whichever is later. Failure to
hold the conference within this time
period will not be grounds for dismissal
of all or part of the proposed assessment
unless assessee can prove prejudice as a
result of the delay. Since the proposal
has substantively the same language as
that found in 30 CFR 845.18(b)(1), the
Director finds the proposal to be no less
effective than its Federal counterpart.

(d) Date of conference. Maryland
proposes to add COMAR 08.13.09.41C(4)
which would require posting of the date
and time of the assessment conference
at least 5 days before the conference,
and provides that any person has the
right to attend or participate in the
conference. Since the proposal is
substantively the same as 30 CFR
845.18(b)(2), the Director finds the
proposal to be no less effective than the
Federal rule.

(e) Amount of penalty. Maryland
proposes in COMAR 08.13.09.41C(5) to
provide that an assessment conference
may result in an increase or decrease in
the amount of the penalty. Since the
proposal has substantively the same
language as that found in 30 CFR
845.18(b)(3)(ii), the Director finds the
proposal to be no less effective than its
Federal counterpart.

(f) Settlement agreement. Maryland
proposes in COMAR 08.13.09.41C(6) to
provide that a settlement agreement
may be entered at the conference under
which the operator waives all further
rights of appeal except as stated in the
agreement. If, within 30 days, the
operator defaults on the agreement, the
MDBOM may enforce it or rescind it and
proceed with final assessment within 30
days from the date of rescission. Since
the proposal is substantively the same
as 30 CFR 845.18(d), the Director finds
the proposal to be no less effective than
the Federal rule.

(g) Notice of final assessment.
Maryland proposes in COMAR
08.13.09.41C(7) to require that the
MDBOM send by certified mail a Notice
of Final Assessment (NOFA) within 30
days of the conclusion of the assessment

conference, if any, or within 30 days of
issuance of the notice of proposed
assessment. The notice shall contain the
basis of the violation, the amount of
penalty and a worksheet if the penalty
has been adjusted. Also, COMAR
08.13.09.41C(8) would require that the
service of the NOFA shall be complete
upon mailing in accordance with
COMAR Regulation 40H. The proposals
at C (7) and (8) are substantively the
same as 30 CFR 845.18(c) except that the
Federal rule states that a person shall be
promptly served a notice while the State
would require notice to be served within
30 days. The Director finds that the
proposals are no less effective than the
Federal counterparts.

19. COMAR 08.13.09.41D Formal
Review: Hearing Procedures

(a) Final assessment and contesting a
violation. Maryland proposes to add
COMAR 08.13.09.41D(1) that would
permit formal review of final penalty
assessment upon submittal of an escrow
deposit equal to the final assessment
amount along with a request for formal
review within 30 days of receipt of the
NOFA. The hearing would be conducted
in accordance with COMAR Regulation
08.13.09.43. The formal review of
assessment may be combined with the
formal review of violation if the violator
has requested a formal review of the
underlying violation under COMAR
08.13.09.40] and the fact of violation has
not been adjudicated. Maryland is also
proposing COMAR 08.13.09.41D(2)
which would indicate that the fact of
violation (FOV) may not be contested if
no hearing to review the notice of
violation (NOV) or cessation order (CO)
has been requested or if the FOV has
been decided in a review proceeding
under COMAR Regulation .40, These
provisions are similar to those of 30 CFR
845.19(a) except that the latter do not
require the person to have first
requested a separate formal review of
the underlying violation before seeking a
combined review of the violation and
penalty assessment. This difference in
the Maryland rule will not procedurally
disadvantage such persons. The Director
finds the Maryland proposal to be no
less effective than the Federal rule.

(b) Final assessment adjustment.
Maryland proposes in COMAR
08.13.09.41D(3) to permit the hearing
officer to increase or decrease the final
assessment at the conclusion of an
adjudicatory hearing. Since the language
is substantively the same as 30 CFR
845.18(b)(3)(ii), the Director finds the
proposal to be no less effective than the
Federal rule.
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20. COMAR 08.13.09.41E Penalty
Assessment Criteria

Maryland proposes to revise COMAR
03.13.09.41E(1)(a) by increasing from
$1,000 to $2,000 the maximum
assessment for which a violation will
not be considered if it was subsequently
vacated, or is still being contested or
appealed by the operator. This amount
is the same allowed under the Federal
program in 30 CFR 845.13(b)(1) which
allows up to 30 points for a history of
previous violations. In the Schedule
under 30 CFR 845.14, 30 points translates
to $2.000. MDBOM agreed
(Administrative Record No. MD-458B)
to correct a typographical error by
adding the words “the violation" to the
beginning of the third sentence of
paragraph (1)(a) in the final rule
language.

In paragraphs (1)(c) and (1)(d),
Maryland is replacing the term
“operator’ with that or “person.” The
corresponding Federal regulations
governing the assessment of civil
penalties at 30 CFR 845.13 use the more
restrictive terms “person to whom the
notice or order was issued” or
“permittee.” In COMAR
08.13.09.41E(1)(e), the maximum amount
of penalty for effect of violation on
reclamation is reduced from $1,500 to
$300. The Federal rule at 30 CFR
845.13(b)(3)(i) assigns up to 25 points for
degree of fault to a person to whom
notice or order was issued for failing to
correct a violation. The points equal an
assessment of $500 under the schedule
in 30 CFR 845.14. With the
understanding that Maryland make the
agreed to change to paragraph (1)(a)
before promulgation of the rules, the
Director finds the Maryland proposals to
be no less effective than their Federal
counterparts.

21. COMAR 08.13.09.41F Payment of
Penalty Amount

In COMAR 08.13.09.41F(3), Maryland
proposes ta revise the time for refunds
where appeals result in elimination or
reduction of a penalty, from 15 days to
30 days. Since the language is
substantively the same as in 30 CFR
845.20(c), the Director finds the revision
to be no less effective than the Federal
program.

22, COMAR 08.13.09.41G Individual
Civil Penalties

(a) Definitions. Maryland proposes to
define in COMAR 08.13.09.41G(1), the
terms: (i) “Knowingly," (ii) “Violation,
fqllure or refusal," and (iii) “Willfully.”
Since the definitions are substantively
the same as the Federal definitions in 30

CFR 846.5, the Director finds them to be
no less effective than the Federal rule.

(b) Wko may be assessed. Maryland
proposes in COMAR 08.13.09.41G(2) to
provide that the MDBOM may assess an
individual civil penalty against any
corporate permittee officer, agent or
director responsible for a violation,
failure or refusal. Since the proposal is
substantively the same as 30 CFR
846.12(a), the Director finds the proposal
to be no less effective than the Federal
rule.

(c) When an assessment can be made.
Maryland proposes in COMAR
08.13.09.41G(3), that when an individual
civil penalty is due to a corporate
permittee, a permit violation cannot be
assessed until a CO has been issued to
the corporate permittee for the violation
and the CO has remained unabated for
30 days. Since the proposal is
substantively the same as 30 CFR
£46.12(b), the Director finds the proposal
ta be no less effective than the Federal
rule.

(d) Criteria for determining amount of
penalty. In COMAR 08.13.09.41G(4),
Maryland defines the criteria for
determining the amount of an individual
civil penalty to be assessed. Since the
propaosal is substantively the same as 30
CFR 846.14(a), the director finds the
proposal to be no less effective than the
Federal rule.

(e) Limit of penalty for each violation.
Maryland proposes in COMAR
08.13.09.41G(5), that each penalty
violation shall not exceed $5,000. Each
day of a continuing violation may be
deemed a separate violation and a
separate individual civil penalty may be
asseseed for each day the violation,
failure or refusal continues. The
proposal is substantively the same as 30
CFR 846.14(b); therefore, the Director
finds it to be no less effective than the
Federal rule.

(f) Notice of proposed assessment.
Maryland proposes in COMAR
038.13.09.41G(86) to require the MDBOM to
serve notice or proposed individual civil
penally assessments, including an
explanation of the amount to be
assessed and a copy of the underlying
notice of Violation or cessation order.
The proposal is substantively the same
as 30 CFR 846.17(a); therefore, the
Director finds it to be no less effective
than the Federal rule.

(8) Final order. Maryland proposes in
COMAR 08.13.09.41G(7) that the
proposed individual civil penalty notice
will become a final order 30 days after
service of the individual unless: (i) the
irdividual files a petition for review
within 30 days of service, or (ii) the
MDBOM and involved parties agree,

within 30 days of the service, to a
schedule or a plan for abatement or
correction of the violation. Since the
language of the proposal is
substantively the same as 30 CFR
846.17(b) (1) and (2), the Director finds
the proposal to be no less effective than
the Federal rule.

(h) Service. Maryland proposes to
require by COMAR 08.13.09.41G(8), that
service of the Notice shall be complete
upon mailing in accordance with
COMAR Regulation. 40H. Maryland has
stated that in all cases, it is their policy
that service of the notice shall be by
certified mail (Administrative Record
No. MD-539). Since the requirement
would be in accordance with the
approved Maryland program at COMAR
08.13.09.40H and consistent with 30 CFR
846.17(c), the Director finds the proposal
to be no less effective than Federal
program.

(i) Absence of agreement or appeal.
Maryland proposes to require in
COMAR 08.13.09.41G(9), that if a notice
of proposed individual civil penalty
assessment becomes a final order
without a petition for review or
abatement agreement, the penalty
would be due upon issuance of the finel
order. Since the language is
substantively the same as is 30 CFR
846.18(a), the Director finds the proposal
to be no less effective than Federal rule.

(j) Appeals. Maryland proposes in
COMAR 08.13.09.41G(10) to require that
if an individual named in the notice of
proposed individual civil penalty
assessment files a petition for review,
the penalty shall be due upon issuance
of a final administrative order affirming,
increasing or decreasing the proposed
penalty. The language is substantively
the same as 30 CFR 846.18(b); therefore,
the Director finds the proposal to be no
less effective than the Federal rule.

(k) Abatement agreement. In COMAR
08.13.09.41G(11), Maryland proposes
that upon execution of a written plan for
compliance with an unabated order, an
individual named in the notice may
postpone payment until receipt of a final
order stating that the penalty is due, or
by written notice that abatement/
compliance is satisfactory and the
penalty is withdrawn. Since the
proposed rule is substantively the same
as 30 CFR 846.18(c), the Director finds
the proposal to be no less effective than
the Federal rule.

(1) Delinquent payment. Maryland
proposes in COMAR 08.13.09.41G(12),
that following expiration of 30 days after
the issuance of a final order assessing
an individual civil penalty, a delinquent
penalty shall be subject to interest at the
rate of 8 percent per annum. The civil
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penalty is payable to the State and
collectable in any manner provided by
law for collection of debts. Since the
language of the proposed rule is
substantively the same as provisions of
30 CFR 846.18(d), the Director finds the
proposal to be no less effective that its
Federal counterparts.

IV. Summary and Disposition of
Jomments

Public Comments.The public
somments period and opportunity to
reguest a public hearing announced in
the January 22, 1990, Federal Register (55
FR 2111-2116) ended February 21, 1990.
An extended comment period
announced in the April 25, 1990, Federal
Register (55 FR 17455-17458) ended May
25, 1990. No public comments were
received and the scheduled public
hearing was not held as no one
requested an opportunity to provide
testimony.

Agency Comments. Pursuant to
section 503{b) of SMCRA and the
implementing regulations of 30 CFR
732.17(h), comments were solicited from
various Federal agencies with an actual
or potential interest in the Maryland
program.

The Soil Conservation Service, Bureau
of Land Management, the Mine Safety
and Health Administration, and the
Army Corps of Engineers all generally
supported the amendment and
subsequent revisions, or had no
substantive comments.

V. Director’s Decision

Based on the above findings, the
Director is approving, with exceptions,
the proposed program amendments
submitted by Maryland on October 31,
1989, and modified on March 9, 1990.
The Federal regulations at 30 CFR 820
codifying decisions concerning the
Maryland program are being amended
to implement this decision. The Director
is approving these State rules with the
understanding that they be promulgated
in a form identical to that submitted to
OSM and reviewed by the public. Any
differences between these rules and the
State's final promulgated rules will be
processed as a separate amendment
subject to public review at a later date.

As discussed in the findings listed
below, the Director in not approving
proposed provisions in the cited sections
of the Maryland program which have
been found to be less effective than the
counterpart Federal regulations and he
is requiring Maryland to further amend
its program to correct the deficiencies
identified.

Finding No. COMAR
4(e) 08.13.08.23E(5)
9(a) 08.13.09.24H{1)())
9(b) 08.13.09.24H(2)(c)
gig) 08.13.09.24H(7)
10 08.13.09.24|
18(a) 08.13.09.41C(1)

Environmental Protection Agency (EPA)
Concurrence

In accordance with 30 CFR 732:17(h),
OSM solicited EPA's concurrence in the
approval of Maryland’s program. EPA
concurred {Administrative Record No.
MD-471) in the State's proposed
amendments as they can be
implemented consistent with applicable
Clean Water Act {CWA) requirements.
However, EPA expressed concern that
certain situations possibly related to
instream treatment could result in
conditions that would not assure
compliance with applicable State water
quality standards as required by the
CWA. Specifically, COMAR
08.13.09.24F(3)(b) would provide that
sedimentation ponds be located as near
as possible to the disturbed area and out
of perennial streams, unless approved
by MDBOM. EPA's definition of waters
of the United States at 40 CFR 122.2
includes perennial streams as well as
intermittent and ephemeral streams.
Additionally, EPA believes that the
regulations of COMAR 08.13.09.2¢H
could allow the placement of
impoundments in the waters of the
United States. Despite these concerns,
“EPA believes that Maryland's
regulations require compliance with
applicable CWA requirements."

The Director acknowledges these
concerns but notes that neither the cited
Maryland regulations nor their Federal
counterparts at 30 CFR 818.46 and 30
CFR 816489, specifically mention
instream treatment facilities. None the
less, the Director is approving the cited
Maryland regulations with the
understanding and on the basis that
they do not supersede the applicable
CWA requirements.

Effect of Director's Decision

Section 503 of SMCRA provides that a
State may not exercise jurisdiction
under SMCRA unless the State program
is approved by the Secretary. Similarly,
30 CFR 732.17(a) requires that any
alteration of an approved State program
be submitted to OSM for review as a
program amendment. Thas, any changes
to the State program are not enforceable
until approved by OSM. The Federal
regulations at 30 CFR 732.17(g) prohibit
any unilateral changes to approved
State programs. In his oversight of the

Maryland program, the Director will
recognize only the statutes, regulations
and other materials approved by him,
together with any consistent
implementing policies, directives and
other materials, and will require the
enforcement by Maryland of enly such
provisions.

VL. Procedural Determinations
National Environmental Policy Act

The Secretary has determined that,
pursuant to section 702(d) of SMCRA (30
U.S.C. 1292(d}), no environmental impact
statement need be prepared on this
rulemaking.

Executive Order 12291 and the
Regulatory Flexibility Act

On July 12, 1984, the Office of
Management and Budget (OMB) granted
OSM an exemption from sections 3,4, 7
and 8 of Executive Order 12291 for
actions directly related to approval or
conditional approval of State regulatory
programs, by OMB. Therefore, this
action is exempt from the preparation of
a regulatory impact analysis and
regulatory review by OMB.

The Department of the Interior has
determined that this rule will not have a
significant economic effect on a
substantial namber of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 &t seq.). This rule will not
impose any new requirements; rather, it
wili ensure that existing requirements
established by SMCRA and the Federal
rules will be met by the State.

Paperwork Reduction Act

This rule does not contain information
collection requirements which require
approval by the OMB under 44 U.S.C.
3507.

List of Subjects in 30 CFR Part 920

Intergovernmental regulations,
Surface mining, Underground mining.
Dated: July 31, 1991.
Carl C. Close,
Assistant Director, Eastern Support Center.
For the reasons set out in the
preamble, title 30, chapter VI,
subchapter T of the Code of Federal
Regulations is amended set as forth
below:

PART 920—MARYLAND

1. The authority citation for part 920
continues to read as follows:
Authority: 30 U.S.C. 1201 ef seq.

2. In § 920.15, a new paragraph (m) is
added to read as follows:
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§920.15 Approval of amendments to State
regulatory program.

(m) The following amendments
submitted to OSM on October 31, 1989,
and modified and resubmitted on March
g, 1990, are approved with the
exceptions noted herein, effective
August 9, 1991, The approved
amendments consist of the following
modifications to the Maryland
regnlations (COMAR):

08.33.09.01B  Definitions.
08.13.09.02K Description Included in
Permit Application.
08.13.09.020 Hydrologic Reclamation
Plan.
08.13.09.23D Ground Water
Monitoring.
08.13.09.23E Surface Water Monitoring.
—Except for Subsection E(5) regarding
prevention of material damage to
the hydrologic balance outside the
permit area.
08.13.09.231 Transfer of Wells.
08.13.09.23] Discharge of Water into an
Underground Mine.
08.13.09.24A General Requirements for
Ponds and Sediment Control
Measures.
08.13.09.24C Diversions and
Conveyance of Overland Flow and
Shallow Groundwater Flow, and
Ephemeral Streams.
08.13.09.24D Stream Channel
Diversions.
08.13.09.24F Siltation Structures.
08.13.09.24H Impoundments.
—Except Subsection H(1)(j) regarding
inspection of impoundments,
—Except Subsection H{2)(c) regarding
impoundments deemed to meet a
minimum static safety factor of 1.3.
—Except Subsection H(7) regarding
submission of certified reports.
08.13.09.241 Postmining Rehabilitation
of Sedimentation Ponds, Diversions,
Impoundments and Treatment
Facilities.

—Except for failure to include
removal of temporary structures.
08.13.09.35A General Requirements for

Revegetation.
08.13.09.35C Plant Species Selection
and Land Treatment.
08.13.09.35D Revegetation Plan.
08.13.09.35E  Soil Stabilizing Practices.
08.13.09.35F Backfilling and Planting.
08.13.09.35G  Stuandards for Success.
08.13.09.41 Civil Penalties: General,
08.13.09.41B  Civil Penalties: Procedure.
08.13.09.41C Informal Review.
—Except Subsection C(1) regarding
time period within which to request
an assessment conference.
08.13.0941D Formal Review.
08.13.09.41E Penalty Assessment
Criteria.

08.13.09.41F Payment of Penalty
Amount.
08.13.09.41G Individual Civil Penalties.

3. In § 920.186, paragraphs (b}, (c), (d),
(), (f) and (g) are added to read as
follows:

§920.16 Required program amendments.

(b) By February 10, 1992, Maryland
shall amend its rules at COMAR
08.13.09.23E(5) or otherwise amend its
program to be no less effective than 30
CFR 816.41(e)(3) by requiring an
operator to demonstrate that the
operations prevented material damage
to the hydrologic balance cutside the
permit area, before the regulatory
authority may modify surface-water
monitoring requirements.

(c) By February 10, 1992, Maryland
shall amend its rules at COMAR
08.13.09.24H(1)(j) and/or 08.13.09.24H(9)
to clarify that the required annual
inspections of impoundments are to be
conducted by professional engineers or
specialists experienced in the
construction of impoundments.

(d) By February 10, 1992, Maryland
shall amend its rules at COMAR
08.15.09.24H(2)(c) to clarify the
engineering design standards that
ensure stability comparable to a 1.3
minimum static safety factor.

(2) By February 10, 1992, Maryland
shall amend its rules at COMAR
08.13.09.24H(7) or otherwise amend its
program to be no less effective than 30
CFR 816.49(a)(10)(ii) by requiring the
submission of a certified report after
each inspection conducted during and
upon completion of construction, and
annually thereafter, containing the
specific information described in 30 CFR
816.49(a)(10)(11).

(f) By February 10, 1992, Maryland
shall amend its rules at COMAR
08.13.09.241 or otherwise amend its
program to be no less effective than 30
CFR 816.56 by requiring the operator to
ensure that all temporary structures are
removed and reclaimed before
abandoning a permit area or seeking
bond release.

(g) By February 10, 1992, Maryland
shall amend its rules at COMAR
08.13.09.41(C)(1) or otherwise amend its
program to be no less effective than 30
CFR 845.18(a) by allowing a period of 30
days within which a person against
whom a penalty has been assessed may
request an assessment conference.

[FR Doc. 81-18810 Filed 8-8-91; 8:45 am|)
BILLING CODE 4310-05-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165

[COTP Hampton Roads, Regulation 91-06]

Safety Zone Regulations; Chesapeake
Bay, Norfolk Harbor Channel Reach,
Port of Hampton Roads, VA

AGENCY: Coast Guard, DOT.
ACTION: Emergency rule.

SUMMARY: The Coast Guard is
establishing a temporary 500 yard safety
zone around those vessels anchored in
positions 36-56'55"N/76-03'16"W, 36—
56'14"'N/76-03'08"W, 36-56'44"N/76-
02'31"'W, and 36-56'37"N/76-01'50"W,
and around the floating pier and
elevated causeway extending from the
beach into Anchorage A from
September 4 through October 8, 1991.
The zone is needed to protect mariners
in the vicinity from the hazards which
may result from a military exercise.
Entry into this zone is prohibited unless
authorized by the Captain of the Port or
his designated representative.

EFFECTIVE DATES: This regulation
becomes effective at 12:01 a.m. on
September 4, 1991, and terminates at
11:59 p.m. on October 8, 1991, unless
sooner terminated by the Captain of the
Port, Hampton Roads, Virginia.

FOR FURTHER INFORMATION CONTACT:
LT ].S. Dunphy, Project Officer, USCG
Marine Safety Office Hampton Roads,
telephone number (804) 441-3294.

SUPPLEMENTARY INFORMATION: In
accordance with 5 U.S.C. 553, a notice of
proposed rulemaking was not published
for this regulation and good cause exists
for making it effective in less than 30
days after Federal Register publication.
Publishing a NPRM and delaying its
effective date would be contrary to the
public interest since immediate action is
needed to protect mariners operating in
the vicinity of Thimble Shoal Channel,
Hampton Roads and Norfolk Harbor
Reach Channel during a military
exercise.

Drafting Information

The drafters of this regulation are LT
J.S. Dunphy, project officer for the
Captain of the Port, Hampton Roads,
and CDR S.R. Campbell, project
attorney, Fifth Coast Guard District
Legal Office.

Discussion of Regulation

The circumstances requiring the
regnlation is a military exercise around
vessels anchored in positions 36—
56'55""N/76-03'16"'W, 36-56'14"'N /76—
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03'08""W, 36-56'44"N/76-02'31"W, and
36-56'37"N/76-01'50"W, and around the
floating pier and elevated causeway
extending from the beach into
Anchorage A from September 4 through
October 8, 1991. Individuals or vessels
will not be permitted within 500 yards of
the vessels, floating pier, or elevated
causeway. The safety zone will be
enforced twenty four hours a day
throughout the exercise dates. Entry into
this zone is prohibited unless authorized
by the Captain of the Port or his
designated representative. This
regulation is issuved pursuant to 33
U.5.C. 1225 and 1231 as set out in the
authority citation for all of part 165.

Regulatory Evaluation

This regulation is considered to be
non-major under Executive Order 12291
and nonsignificant under Department of
Transportation regulatory policies and
procedures (44 FR 11034, February 26,
1979). The economic impact of this rule
has been found to be so minimal that a
full regulatory evaluation is
unnecessary. This regulation is
temporary in nature and will not impede
the flow of normal commercial traffic
that is currently allowed to transit
Thimble Sheal Channel. Since the
impact of this regulation is expected to
be minimal, the Coast Guard certifies
that it will not have a significant
economic impact on a substantial
number of small entities.

This regulation contains no
information collection or record keeping
requirements.

Federalism Assessment

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that it
does not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
{water), Security measures, Vessels,
Waterways.

Regulation

In consideration of the foregoing,
subpart F of part 165 of title 33, Code of
Federal Regulations, is amended as
follows:

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1225 and 1231; 50
U.S.C. 191; 49 CFR 1.36 and 33 CFR 1.05-1(g}.
6.04-1. 6.04-8, and 160.5.

2. A new temporary 165.7T540 is added,
to read as follows:

§ 165.T540 Safety Zone: Chesapeake Bay,
Norfolk Harbor Reach, Port of Hampton
Roads, Virginia.

(a) Location. The following area is a
safety zone: The waters of Norfolk
Harbor Reach within 500 yards of
vessels anchored in positions 36—
56'55"INJ76-03'16" W, 36-56'14"N /76~
03'08” W, 36-56'44"IN/76-02'31"W, and
36-56'37"N/76-01'50"W, and around the
floating pier, and elevated causeway
extending from the beach into
Anchorage A.

(b) Effective date. This regulation is
effective from 12:01 a.m., on September
4, 1991. It terminates at 11:59 p.m. on
October 8, 1991, unless terminated
sooner by the Captain of the Port.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of this
part, entry into this zone is prohibited
unless authorized by the Captain of the
Port, Hampton Roads, Virginia or his
designated representative. The general
requirements of § 165.23 also apply to
this regulation.

(2) Persons or vessels requiring entry
into or passage through the safety zone
must first request authorization from the
Captain of the Port or his designated
representative. The designated
representative of the Captain of the Port
is any Coast 'Guard commissioned,
warrant or petty officer who has been
authorized by the Captain of the Port,
Hampton Roads, Virginia to act on his
behalf. The following officers have been
designated by the Captain of the Port:
The senior Coast Guard boarding officer
on each vessel enforcing the safety zone,
the Coast Guard Patrol Commander, and
the Duty Officer at the Marine Safety
Office, Norfolk, VA, The Coast Guard
Patrol Commander and the senior
boarding officer on each vessel
enforcing the safety zone can be
contacted on VHF-FM channels 13 and
16. The Captain of the Port, Hampton
Roads, and the Duty Officer at the
Marine Safety Office, Norfolk, Virginia
can be contacted at telephone number
(804) 441-3307.

(3) The operator of any vessel in the

immediate vicinity of this safety zone
shall:

(i) Stop the vessel immediately upon
being directed to do so by any
commissioned, warrant or petty officer
on board a vessel displaying a Coast
Guard Ensign, and

(ii) Proceed as directed by any
commissioned, warrant or petty officer
on board a vessel displaying a Coast
Guard Ensign.

Dated: fuly 29, 1991.
G.J.E. Thomnton,

Captain, U.S. Coast Guard, Captain of the Port
Hampton Roads.

[FR Doc. 91-18848 Filed 8-8-91; 8:45 am|
BILLING CODE 4910-13-M

33 CFR Part 165
[CGD191-1%8]

Safety Zone Regulations; Raritan Bay,
Sandy Hook, New York and New
Jersey

AGENCY: Coast Guard, DOT.

ACTION: Emergency rule.

summARYy: The Coast Guard is
establishing a safety zone in Raritan
Bay, New Jersey. This zone is needed to
protect the maritime community from
the possible dangers and hazards to
navigation associated with an Army
training exercise involving numerous
parachutists entering a drop zone in this
area. Entry inte or movement within this
zone is prohibited unless authorized by
the Captain of the Port, New York.

EFFECTIVE DATES: This regulation
becomes effective at 6:00 a.m., 25 August
1991. it terminates at 12:00 p.m,, 25
August 1991.

FOR FURTHER INFORMATION CONTACT:
QMC Honke of Group Sandy Hook
Operations at (201} 872-0300.

SUPPLEMENTARY INFORMATION: in
accordance with § U.S.C. 553, a notice of
propesed rulemaking was not published
for this regulation and good cause exists
for making it effective in less than 30
days after Federal Register publication.
Publishing an NPRM and delaying its
effective date would be contrary to
public interest since immediate action is
needed to respond to any potential
hazards.

Drafting Information

The drafters of this regulation are
LTJG C.W. JENNINGS, project officer.
Captain of the Port New York, and LT
JOHN B. GATELY, project attorney,
First Coast Guard District Legal Office.

Discussion of Regulation

The circumstances requiring this
regulation result from the possible
dangers and hazards to navigation
associated with an Army Training
Exercise. This regulation is effective
from 11 a.m., 25 August 1991 to 2 p.m., 25
August 1991. This regulation is issued
pursuant to 33 U.S.C. 1225 and 1231 as
set out in the authority citation for all of
part 165.
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List of Subjects in 33 CFR part 165

Harbors, Marine safety, Navigation
(water), Security measures, Vessels,
Waterways.

Regulation

In consideration of the foregoing, part
165 of title 33, Code of Federal
Regulations, is amended as follows:

1. The authority citation for part 165
continues to read as follows:

Authority: 23 USC 1225 and 1231; 50 USC
191: 49 CFR 1.46 and 33 CFR 1.05-1{g), 6.04-1,
6.04-6 and 160.5.

2. A new temporary 165.0118 is added
to read as follows:

§165.0118 Safety Zone: Raritan Bay, New
Jersey.

(a) Location. The following area has
been declared a Safety Zone: All waters
of Raritan Bay within a 1000 yard radius
of a point located at 40°28'30” North and
074°06'00" West.

(b) Effective date. This regulation
becomes effective at 6:00 a.m., 25 August
1961. It terminates at 12:00 p.m., 25
August 1991,

(c) Regufations. In accordance with
the general regulations in Section 165.23
of this part entry inte or movement
within this zone is prehibited unless
authorized by the Captain of the Port.

Dated: July 22, 1891.

R.M. Larrabee,

Captain, U.S. Coast Guard, Captain of the
Port, New York.

[FR Doc. 81-18847 Filed 8-8-31; 8:45 am)|
BILLING CODE $910-14-2

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 22
(GEN Docket No. €3-96; FCC 91-1984]

Allocation of the 849-851/8%94-896
MHz Bands for Air-Ground
Radiotelephone Service

AGENCY: Federal Communications
Commission.

ACTION: Final rule; petitions for
reconsideration.

SumMMARY: This action grants in part
petitions for reconsideration filed by
McCaw Cellular Communications, Inc.
(McCaw) and GTE Airfone Incorporated
(GTE) of the Report and Order in GEN
Docket No. 88-96, 55 FR 25840 (June 25,
1990). The objective of this action is to
ensure greater opportunity for
competition in the 800 MHz air-ground
radiotelephone market.

EFFECTIVE DATE: September 9, 1991.

FOR FURTHER INFORMATION CONTACT:
Carl Huie, (202) 653-8112.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's
Memorandum Opinion and Order
adopted June 25, 1991, and released July
11, 1991. The full text of this decision is
available for inspection and copying
during normal business hours in the FCC
Dockets Branch, Public Reference Roem
(room 239}, 1919 M Street, NW.,
Washington, DC. The complete text of
this decision also may be purchased
from the Commission’s duplication
contractor, Downtown Copy Center,
1114 21st Street, NW., Washington, DC
20036, (202) 4521422,

Summary of Memorandum Opinion and
Order

1. On April 12, 1980, the Commission
adopted a Report and Order, GEN
Docket No. 88-96, 55 FR 25840 (June 25,
1990}, establishing an air-ground (AG)
radiotelephone service to operate on the
849-851/694-898 MHz frequency bands.
Petitions for reconsideration were timely
filed by McCaw and GTE addressing
among other things: (1) Whether GTE's
airline contracts that were entered into
prior to release of the Report and Order
should be invalidated; (2) whether resale
of GTE's AG service should be
mandated on an interim basis; (3)
whether federal preemption of state
regulation of AC communications
should be expanded; {4) whether the
trangition period for GTE to change its
system from experimental to regular
service should be extended; (5) whether
the technical rules should be amended
to reduce potential interference; and, (8)
whether the Commission should
establish an AG advisory committee to
recommend technical improvements and
to assist in resolving disputes among
licensees.

2, With respect to GTE's contracts
with eirlines entered into prior to the
establishment of AG service, the
Commission determined that to allow
competition to develop fully in the AG
market, airlines need to be able to
terminate, at their option and without
penalty, contracts entered into with GTE
prior to December 24, 19800, for
equipment installed prior to July 11,
1891. Therefore, the Commission
decided to impose restrictions on the
AQG license that will be granted GTE
that require GTE to refrain from
enforcing any restrictive provisions in
the contracts that obligate the airlines to
operate their AG services exclusively
with GTE. GTE will be required to notify
all affected parties within 30 days that
the relevant contractual provisions will
not be enforced.

3. With respect to resale, the
Commisgsion determined that GTE's
head start and competitive advantage is
such that it is necessary to require the
resale of GTE's AG service to facilitate
the entry of other AG providers.
Accordingly, the Commission is
requiring GTE to make its service
available to the other AG licensees for
resale at non-discriminatory rates based
upon current resale policies.

4. The Commission declined GTE's
request to extend federal preemption of
AG communications to all aircraft that
fly interstate routes, noting that the
states have shown no interest in
regulating AG communications. The
Commission stated that it will not act
with regard to additional preemption
unless and until a specific situation
arises that requires its attention.

5. The Commission agreed with GTE
that the 12 months granted for its
transition period is unrealistically short
for redesigning, procuring, testing, and
retrofitting all of its ground stations and
aircraft with new equipment. Concerned
that if GTE is required to cease
operation because the transition period
is too short, which would result in lost
gervice to the public, the Commission
provided GTE 22 months to modify its
current equipment for narrow control
channel operation {3.2 kHz bandwidth)
in the lower portion of each channel
block and a total of 60 months to bring
its AG service into full compliance with
the rules. The Commission also provided
GTE six months to bring its cordless
telephones used in AG service into
compliance with part 15 standards.

8. Additionally, the Commission
amended its technical rules to reduce
the potential for interference while
providing AG licensees flexibility in
their system designs. The major
technical issues involved the channel
plan, control channel bandwidth,
coordination of available channels,
communication with aircraft on the
ground, and equipment specifications
and design requirements. The
Commission also corrected the list of
ground station locations set forth in its
rules.

7. With respect to the channel plan,
the Commission increased the center
frequencies by 1.5 kHz in order to be
consistent with GTE's experimental
system and facilitate the transition.

8. To enable the new licensees to
initiate AG service without waiting for
GTE to narrow its control channels, the
Commission reassigned communications
channels C-28 through C-31 and moved
the control channels from the lower end
to the upper end of each channel block.
Removing channels C-28 through C-31
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also will permit two more control
channels that can accommodate two
additional licensees. The channel
numbers were renumbered accordingly.
CTE will have 22 months to narrow its
wideband control channels and vacate
new communications channel C-1 and
C-3, and an additional 38 months to
replace its experimental control channel
at C-2 with its regular control channel at
the upper end of each channel block.

9. The Commission decided not to
increase the control channel bandwidth
to 6 kHz to accommodate future
signaling needs, stating that some of the
signal messages and information might
be sent on the communications channels
and expressed concern that expanding
the bandwidth to 6 kHz would mean the
loss of 3 communications channels.

10. The Commission also decided not
to require that all AG licensees establish
land-links among the ground staticns in
each location to coordinate available
channel information, stating that radio
frequency signal monitoring as required
in the rules is a reliable method for
determining channel availability and
that requiring land-link monitoring
would be excessively burdensome and
expensive for all of the licensees.

11. With respect to deleting rules
concerning reuse of the allotted channel
blocks for communication with aircraft
on the ground, the Commission
expressed its belief that it is important
to allow AG licensees to provide service
to aircraft on the ground, but did agree
to revise the antenna radiation pattern
requirements in § 22.1109(a) by
replacing the radiation pattern with a

requirement that ground stations
providing service to aircraft on the
ground be located at least 300 miles
from other ground stations using the
same channel blocks to communicate
with airborne mobile stations. Also, the
Commission reduced the transmitter
output power to 1 watt ERP for ground
stations operating under this section.

12. With respect to equipment
specifications and design requirements,
the Commission amended its rules to
add an adjacent channel interference
standard based on maximum power
limits, but retained a modified emission
mask for transmitter tests and
certification. The Commission denied
other proposals to amend the technical
rules, but encouraged licensees to
employ techniques they view necessary
for the efficent operation of AG
radiotelephone service.

13. The Commission decided that
establishing an advisory committee for
the AG service would be unnecessary,
stating that the rules provide adequate
government policy direction to foster the
growth and development of AG service.
The Commission did encourage
licensees to form their own association.

14. Accordingly, it is ordered That the
petitions for reconsideration filed by
McCaw Cellular Communications, Inc.
and GTE Airfone Incorporated are
granted to the extent indicated herein. /¢
is further ordered That under the
authority contained in 47 U.S.C. 154(i),
303(c), 303(f), 303(g), and 303(r), part 22
of the Commission’s Rules are amended
as specified below, effective 30 days
after publication in the Federal Register.

GROUND TO AIR CHANNELS
[Center frequency in MHz]

List of Subjects in 47 CFR Part 22

Communications common carriers,

radio

Rule Changes
Part 22 of chapter I of title 47 of the

Code of Federal Regulations, is
amended as follows:

PART 22—PUBLIC MOBILE SERVICE

1. The authority citation in part 22
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat. 1066, 1083,
as amended; 47 U.S.C. 154, 303.

2. Section 22.1107 is amended by
revising the section heading, paragraphs
(a)(1), (a)(2) introductory text, (a)(2)(ii),
and (b), and by removing paragraph
(a)(iii), to read as follows:

§ 22.1107 Channel plan.

(a]lﬂt

-

(1) Each channel block is subdivided
into 6 control channels labeled P-1
through P-8, and 29 communications
channels labeled C-1 through C-29.

(2) The authorized channel
bandwidths are as follows:

- -

*

(II) Each communications channel has

a bandwidth of 6 kHz.

*

(b) The center frequencies of the
communications and control channels

are listed in the following table.
Guardbands are labeled “GB".

Channel Block
Channel No.
10 9 8 7 6
2 BTN B M o RS 849.0055 | 840.2055 | 840.4055 | 8496055 | 849.8055
c-2 849.0115 | 8402115 | 849.4115 | 8496115 | 8498115
C3 B49.0175 | 8492175 | 8494175 | 8496175 | 8498175
Cc-4 £49.0235 | 8492235 | 849.4235 | 849.6235 | 849.8235
G5 849.0295 | 8402205 | 840.4295 | 8496295 | 849.8295
c-8 8400355 | 849.2355 | 840.4355 | 849.6355 | 849.8355
C=7 849.0415 | B40.2415 | 849.4415 | 8496415 | B49.8415
c-8 B40.0475 | B40.2475 | 849.4475 | 849.6475 | 849.8475
ot 49,0535 | 840.2535 | 849.4535 | 849.6535 | B849.8535
C-10 840.0505 | B49.2505 | 849.4595 | B849.6595 | 849.8595
£ 840.0655 | 8402655 | 840.4665 | B49.6655 | 849.8655
c-12 849.0715 | B49.2715 | 849.4715 | 8496715 | B49.8715
c-13 8400775 | 8492775 | 849.4775 | 8496775 | 8498775
G=14 849.0835 | 8402835 | 849.4835 | 849.6835 | 849.8835
C-15 840.0805 | B49.2895 | 849.4805 | 849.6895 | 849.8895
C-16 8420955 | B49.2055 | 849.4955 | B49.6955 | B849.8955
17 849.1015 | B49.3015 | 849.5015 | 8497015 | 849.9015
Cc-18 8491075 | B49.3075 | 849.5075 | 8497075 | 849.9075
C-19. ... 8491135 | 8493135 | 8495135 | 8497135 | B849.9135
C-20.. . 8401195 | 8403195 | 849.5195 | 8497195 | 849.9195
-, 840.1255 | B49.3255 | 8495255 | B849.7255 | 849.9255
i 8401315 | B49.3315 | 8495315 | 849.7315 | 849.9315
bl 8401375 | 8403375 | 840.5375 | 849.7375 | 849.9375
gy 8401435 | B49.3435 | 8405435 | 849.7435 | B849.9435
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GROUND TO AIR CHANNELS—Con
[Center frequency in MiHz]

tinued

Channel Block

10

8

B849.1485
849.1558
849.1615
849.16875
846.1735
849.1765—
849.1767
849.1813
840.1845
849.1877
848.1909
849.1941
849.1973

840.7495
840.7555
849.7615
849.7675
848.7735
849.7765—
849.7797
849.7813
849.7845
849.7877
849.7909
849.7041
849.7873

5

4

3

2

1

850.0055
850.0115
8500175
850.0235
850.0285
850.0355
850.0415
850.0475
850.0635
850.0585
850.0855
8500715
850.0775
850.0835
850.0885
8500955
850.1015
850.1075
§50.1135
850.1195
850.1255
850.1315
8501375
850.1435
850.1495
850.1555
850.1615
850.1675
850.1735
850.1765—
850.1797
850.1813
850.1845
850.1877
850.1309
850.1941
850.1973

£50.2055
850.2115
850.2175
850.2235
850.2295
850.2355
850.2415

850.2775
$50.2835
850.2895
850.2955
850.3015
850.3075
§50.3135
850.3195
850.3255
850.3315
850.3375
£50.3435
850.3485
850.3555
850.3615
850.3575
850.3735
850.3765—
8503797
850.3813
850.3845
850.3877
850.3909
850.3941
850.3973

850.4055
850.4115
850 4175
850.4235
850.4295
850.4355
8504415
8504475
850.4535
850.4585
850.4655
8504715
8504775
850.4835
850.4895
8504855
850.5015
850.5075
850.5135
850.5195 |
8505255
850.5315
850.5375
850.5435
850.5485
850.5555
850.5615
850.5675
850.5735
850.5765—
850.5797
850.5813
850.5845
850.5877
850.5809
850.5041
850.5973

8506055
850.6115
8506175
850.6235
8506205
850.6355
8506415
850.6475
B50.6535
850.6595
850.6655
8506715
850.6775
850.6835
850.6895
8506955
850.7015
850.7075
850.7135
850.7185
850.7255
850.7315
850.7375
850.7435
850.7495
850.7555
850.7615
850.7675
850.7735
850.7765—
850.7797
850.7813
850.7845
850.7677
850.7609
850.7841
£50.7873

850.6055
850.8115
850.8175
850.8235
8508295
850.8355
850.8415
850.8475
850.8535
850.8595
850.8655
850.6715
850.8775
850,835
850.8895
850.8955
850.9015
850.9075
8509135
8509195
850.9255
850.8315
850.9375
850.0435
850.9495
8509555
850.9615
850.9675
850.9735
850.6765 —
850.9797
850.9313
850.9845
8505877
850.9909
850.9341
850.9973

AIR TO GROUND CHANNELS
[Center frequency in MHz]

10

7

6

894.0055
894.0115
894.0175
894.0235
894.0295
894.0355
894.0415
894.0475
B94,0535
894.0585
894.0655
894.0715
894.0775

804.2055
894.2115
894.2175
894.2235
894.2295
894.2355
894,2415
894.2475
804.2535
894.25985
894.2655
894.2715
894.2775

894.4055
894.4115
894.4175
894.4235
804.4205
894.4355
894.4415
884.4475
894.4535
894.4595
894.4655
894.4715
894.4775

894.6055
894.6115
8946175
894.6235
894.6295

89486355 |

894.6415
894.6475
894.6535
894.6595
894.6655
8946715
894,6775

894.8055
894.8115
894.8175
894.8235
894.8295
804.6355
B84.8415
854.8475
894.8535
894.8595
804 8655
894.8715
894.8775
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AIR TO GROUND CHANNELS—Continued
[Center frequency in MHz]

Channel block
10 9 8 6

894.0835 | 894.2835 894.4835 | B894.6835 | B894.8835
894.0805 | B894.2805 | 8944895 | B94.6895 | 894.8895
894.0855 | B894.2955 894.4955 | B894.6955 | 894.8955
894.1015 | 894.3015 | 8945015 | 894.7015 | 894.9015
894.1075 | 8943075 | B894.5075 | 894.7075 | B94.9075
894,1135 | 8943135 | 8945135 | 8947135 | B894.9135
894,195 | B94.3195 | 8945195 | 8947195 | B894.9195
804.1255 | B894.3255 | B94.5255 | B94.7255 | 894.9255
8941315 | B894.3315 | 894.5315 | 894.7315 | 894.9315
804.1375 | B94.3375 | 894.5375 | 894.7375 | 894.9375
894.1435 | B894.3435 | 894.5435 | 894.7435 | B894.9435
804.1405 | 894.3405 | 894.5495 | 894.7495 | B894.9495
B94.1555 | 894.3555 | B894.5555 | 804.7555 | B94.9555
894.1615 | 894.3615 | 894.5615 | 894.7615 | 894.9615
894.1675 | 894.3675 | 8945675 | 894.7675 | 894.9675
894.1735 | 8943735 | 8945735 | 894.7735 | 894.9735
894.1765—~ | B94.3765— | B94.5765— | 894.7765— |894.9765-—
894.1795 | B94.3795 | B804.7595 | 894.7795 | 894.9795
894.1813 | 8943813 | B894.5813 | 894.7813 | 894.9813
894.1845 894.3845 | 894.5845 | 894.7845 | 8949845
804.1877 | B894.3877 | 894.5877 | 894.7877 | 894.9877
894.1909 | 894.3909 | 894.5909 | 894.7909 | 894.9909
894.1941 884.3941 894.5941 804.7941 894.9941
894.1973 | 894.3873 | 8945973 | 8947973 | B894.9973

5 4 3 2 1

805.0055 | 8952055 | 8954055 | 895.6055 | 8958055
B895.0115 | 8952115 | B95.4115 | 8956115 | 8958115
895.0175 8952175 | 8954175 | 8956175 | 8958175
8050235 | 8952235 | 8954235 | 8956235 | B95.8235
895.0205 | 8952205 | 8954205 | 895.6295 | 8958295
805.0355 | 8952355 | 8954355 | 8956355 | 895.8355
805.0415 | 8952415 | 8954415 | 8956415 | 895.8415
895.0475 | 8952475 | 8954475 | 8956475 | 895.8475
895.0535 | 895.2535 | 8954353 | 8956535 | 8958535
895.0505 | 8952595 | B895.4595 | 895.6595 | B95.8595
895.0655 | B895.2655 | 8954655 | 895.6655 | B95.8655
895.0715 | 8952715 | 8954715 | 8956715 | B95.8715
895.0775 | 895.2775 | 8954775 | 8956775 | 8958775
895.0835 895.2835 | 865.4835 8956835 | B95.8835
8950805 | 805.2895 | 8954895 | 8056895 | 8958895
895.0955 | 895.2955 | 895.4955 | 8956955 | 895.8955
895.1015 | 8953015 | 8955015 | 895.7015 | 8959015
895.1075 | 895.3075 | 8955075 | 895.7075 | 895.9075
895.1135 | 895.3135 | 8955135 | 8957135 | 895.9135
895.1195 | 895.3195 | 8955195 | 8957195 | B95.9195
895.1255 | 895.3255 | 8955255 | 8957255 | 895.9255
895.1315 | 895.3315 | 8955315 | 8957315 | 895.9315
895.1375 | 895.3375 | 8955375 | 8957375 | 895.9375
B95.1435 | 895.3435 | 8955435 | 895.7435 | 895.9435
8951495 | 805.3495 | 8955495 | 8957495 | B95.8495
895.15655 | B95.3555 | 8955555 | 895.7555 | 895.9555
895.1615 | 8953615 | 8955615 | 895.7615 | 895.9615
895.1675 895.3675 | B895.5675 | B895.7675 | 895.9675
895.1735 | 8953735 | 8955735 | 8957735 | 895.9735
895.1765- | 895.3765- | 895.5765- | 895.7765- | 895.9765-
895.1797 895.3797 895.5797 | '895.7797 | 8959797
895.1813 | B95.3813 895.5813 | 8957813 | 8959813
895.1845 | 8953845 | 8055845 | 895.7845 | 895.9845
895.1877 | 8953877 | 895.5877 | 895.7877 | 895.9877
895.1909 | 895.3909 | 8955909 | 895.7909 | 895.9909
895.1941 895.3941 895.5941 895.7941 895.9941
8951973 | 895.3973 | 8955973 | B95.7973 | 895.9973

3. Section 22,1109 is amended by §22.1109 Geographical channel block channel block allotted for each location
revising the section heading, the layout. must be used to provide service to
introductory text and table and Except as provided in paragraphs (a) airborne mobile stations in flight and
paragraph (a) to read as follows: and (b) of this section, ground station may be used to provide service to

locations must be within one mile of the  airborne mobile stations on ground.
locations listed in this paragraph. The
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S

Alaska:

N. Latitude

W. Longitude

Channel

Block

Anchorage
Cordova

Ketchikan

Juneau

Sitka

Yakutat
Alagbama:
Birmingham

Arizona:

Winslow.

Arkansas:
Pine Blulf

California:

Los Angeles

Oeakland

S. San Francisco

Visalia
Colorado:

Colorado Springs

Denver...

Hayden....
Florida:
Miami

Orlando

Tallah

Goorgia:
Atlanta...

St. Simons Island.

Hawai:
Mauna Kapu

ldaho:
Blackfoot

Caldwell

lilinois:

Chicago
Kewanse

Schiller Park

Indiana:
Fort Wayne

lowa:
Des Moines
Kaneas:
Garden City

Wichita

Kentucky:
Fairdale

Louisiana:
Kenner

Shreveport

Massachusetts:
Boston

Michigan:
Bellville

Flint

Sault Ste. M"arie

Minnesota:
Bloomington

Mississippi:
Meridian

Missouri:
Kansas City

St. Louls

Springfield

Montana:
Lewistown

Miles City
Missoula

Nebraska:
Grand Istand

Ogallala

Nevada:
Las Vegas

61°11°06"
60°33'00"
65°21°'20"
58°21'18"
57°03'30"
59°30°30"

33°2324"

33°35'39"
35°01"17"

34°10'55"

33°36'39”
40°42'59"
33°56'45"
37°61"12"
37°41"15"
36°19'36"
38°44'39"
39°46'45"
40°29'04"
25°48'27"
28°26'53"
30°24'02"

33°39'05"
31°09°22"

21°24'24"

43°11'34"
43°38'45"

41°45'49"
41°12'05"
41°67"18"
40°59'18"
41°31'58"

37°59'35"
37°37°24”
38°04'48"
30°00'44"
32°27'08"
42°23'15"
4201217
42°5e'21"
46°28'45"
44°51'30"
32°19'10"
39°18'37"
38°42'45"
37°14'28"
47°02'56"
46°25°30"
47°01'05"
40°58'00"
410711
36°05'35"
39°35'13"
38°03'43"
41°00'39"
32°54'46"

149°54'42"
145°43'00"
131°42'33"
134"34'30”
135°22'01"
142°30°00"

086°39°'59"

112°05"12
110°43'02"

091°56'18"

114°42'24"
124°12'09"
118°23'03"
122°12'30"
122°26'01"
119°23'22"
104°51°46"
104°50'49"
107°13'08"

80°16'30"

81°22'00"

84°21'18"

84°25'54"
81°23'14"

158°06'02"

112°20'57"
116°38'44"

87°45'20"
89°57'33"
87°52'57"
85°11'31"
93°38'54"
100°54'04"
97°27'15"
85°47'33"
90°13'30"
93°49'38"
71°01'03"
83°29'09"
83°44'22"
84°21'31"
93°13'19”
88°41'33"
84°41'07"
90°19'19”
93°22'54"
109°27°27"
105°52'30"
114°00'41"
08"19'11"
101°45'37"
115%10°25"
119°56'52"

117°1324"
117°45'58"

105°56'41"”

N O ow o

&N Wwon oam «w o oo

O W-
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Location N.Latiude | W. Longitude | Channel

Albuquerque 35°03'05" 106°37'13" 10

Aztec 36°48'42" 107°53'48" 9

Clayton 36°27'29" 103°11°16" 5
New Jersey:

Woodbury 39°50'01" 750921 3
New York:

E. Eimhurst 40°46'21" 73°52°42" 1

Schuyler 43°09'09” 75°07'50" 2

Staten Island 40°36'05" 74°0635" 9
North Carolina:

Greensboro 36°05'54" 79°56'42" 9

Wilmington 34°16'10” 77°54°24" 3
North Dakota:

Dickinson 46°51'05" 102°47'35" 7
Ohio:

Pataskala 40°04'38" B2°41'57" 1
Oklahoma:

Warner 35°29'31" 95°18°25" 4

Woodward 368°24'42" " 99°28'50" 9
Oregon:

Alabany 44°38'24" 123°03'36" 5

Kiamath Falis 42°06°30" 121°38°00" 2

Pendleton 45°35'45" 118°31'02" 7
Pennsylvania:

Coraopolis 40°30'33” B0*13°27" 4

New Cumberland 40°11'30” 76°5202" 8
South Carolina:

Charleston 32°54'10” 80°01720" 4
South Dakota:

Aberdeen 452721 98°25'26" 6

Rapid City 44°02'36" 103°03'36" 5
Tennessee:

Elizabethton 36°26'04" 82°08'06" 7

Memphis .. 35°01'44" 89°56'15" 10

Nashville 36°08'44" 86°41'31" 3
Texas:

Austin 30"16'37" 87°49'34" 2

Bedford 32°50'19" 97°08'03" 1

Houston 20°54'37" 95°24'39" 9

Lubbock 33°37'06" 101°52°14" 7

Monahans 31°34'58" 102°54"18" 6
Utah:

Abajo Peak 37'50'21" 109°27'42" 7

Delta 39°23'15" 112°30'44" 2

Escalante...........cccenee. 37°45'19" 111°52'27" 5

Green River. 38°57'54" 110°13'40” 3

Salt Lake City.......... 40°39'11” 112°12°06" 1
Virginia:

Arlington........ 38°52'55" 77°06'18" ]
Washington:

Seattle 47°26°08" 122°17'35" 4

Cheney 47°3314" | 117°43'35" 1
West Virginia:

Charleston 38°19'47" 81°39°36" 2
Wisconsin:

Stevens Point.............. 44°33'06” 89°25'27" 8
Wyoming:

Riverton 43°03'37" 108°27°23" 9

(a) Air-ground licensees may use any
of the channels to provide service from
any location to airborne mobile stations
on the ground, provided that no
interference is caused to service
provided by ground stations operating in
accordance with the geographical
channel block layout or with paragraph
(b) of this section, and provided that the
locations of ground stations providing
such service are at least 300 miles from
all locations using the channel block(s)
for communication with 800 MHz
airborne mobile stations in flight.

. * - - .

4. Section 22.1111 is amended by
removing and reserving paragraph (b)
and by revising paragraphs (a), (c}, and
(d) to read as follows:

§22.1111 Emisslon limitations.

- * - -

(a) All transmitters. The power of any
emission in each of the adjacent
channels must be at least 30 decibels
below the peak envelope power of the
main emission and the power of any
emission in any of the channels other
than the one being used and the
adjacent channels must be at least 50

decibels below the peak envelope power
of the main emission. Additionally, for;

(1) Airborne mobile stations. The
power of any emission in each of the
adjacent channels must not exceed —30
dBm at any ground station receiver,
assuming a 0 dBi receive antenna. The
power of any emission in any of the
channels other than the one being used
and the adjacent channels must not
exceed —148 dBm at any ground station
receiver, assuming a 0 dBi receive
antenna.

(2) Ground stations. The effective
radiated power (ERP) of any emission
outside of the frequency range allocated
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to this service (see § 22.1105) must not
exceed —10 dBm. The ERP of any
emission in each of the adjacent
channels must not exceed +10 dBm.
The ERP of any emission in any of the
channels other than the one being used
and the adjacent channels must not
exceed —5 dBm.

(b) (reserved)

(c) If an emission on any frequency
outside of the authorized bandwidth
causes harmful interference, the
Commission may require greater
attenuation of that emission than
required in paragraph (a) of this section.

(d) The provisions of § 22,108 of this
part do not apply to 800 MHz air-ground
systems. Instead, the provisions of
paragraphs (a) and (¢) of this section
apply to systems of the 800 MHz Air-
Ground Radiotelephone Service.

5. Section 22.1115 is amended by
revising the section heading and
paragraphs (a) and (d), and by adding
new paragraph (e) to read as follows:

§ 22.1115 Automatic channel selection
procedures.

* * * - *

(a) A communications channel is not
available for use by a ground station if it
is already in use by another ground
station at the same location. Ground
station equipment must automatically
determine whether channels are in use
by other ground stations at the same
location, and may employ radio
frequency signal monitoring to do so.
For example, a communications channel
may be determined to be in use if the
received signal power on that channel at
the ground station exceeds —115 dBm,
assuming a 0 dB gain 895 MHz receive
antenna, which corresponds to a field
strength of approximately 19 dBu V/m.
Ground stations may employ an
alternative method of determining
whether a communications channel is in
use provided that such procedure is at
least as reliable as radio frequency
signal monitoring.

* - * - -

(d) A ground station may not transmit
on a communications channel unless it
has received the proper identification
code. After a ground station has begun
to transmit on a communications
channel, that channel is not available to
ground stations other than the one from
which service has been requested until
the call is terminated.

(e) A call is terminated by the ground
station when either a hang-up signal is
transmitted by the airborne mobile
station, or the signal from the airborne
mobile station on the communications
channel is lost for a period of 15
continuous seconds. The hang-up signal
is the on-off keying (50% duty cycle) of

an unmodulated carrier over a period of
one second with pulse duration of 5
milliseconds, However, if all 800 MHz
air-ground licensees agree that an
alternative hang-up signal and/or
procedure would be more efficient or
beneficial, such alternative hang-up
signal and/or procedure may be used.
The licensees must jointly give prior
notification to the Commission if an
alternative hang-up signal and/or
procedure is used.

(6) Section 22.1117 is revised to read
as follows:

§ 22.1117 Limitations on effective radiated
power.

The effective radiated power (ERP) of
airborne mobile station transmitters
shall not exceed 30 watts. The ERP of
ground station transmitters using the
allotted channel blocks in § 22.1109 must
not exceed 100 watts. The ERP of ground
station transmitters operating pursuant
to § 22.1109(a) must not exceed 1 watt.

(7) Section 22.1119 is revised to read
as follows:

§ 22.1119 Assignment of control channels.

The Commission will select and
assign exclusively one control channel
to each air-ground licensee after
receiving written notification that the
licensee's system will begin providing
service within one month.

(8) Section 22.1121 is added to read as
follows:

§ 22.1121 Control channel transition
period.

In converting its experimental air-
ground system to one that conforms to
the other rules of this section, the
experimental licensee is authorized to
use the lower 20 kHz of each channel
block, which includes communications
channels C-1, C-2, and C-3, for control
channels until July 9, 1993. After that
date communications channels C-1 and
C-3 will be available to all air-ground
licensees as communications channels
and the experimental licensee is
authorized to use a 3.2 kHz control
channel located in communications
channel C-2 of each channel block until
September 9, 1996. After that date
communications channel C-2 will be
available to all air-ground licensees as a
communications channel.

Federal Communications Commission.
Donna R. Searcy,
Secretary.
[FR Doc. 91-18914 Filed 8-8-91; 8:45 am|
BILLING CODE 6712-01-M

DEPARTMENT OF JUSTICE
48 CFR Part 2801
[Justice Acquisition Circular 91-2]

Amendment to the Justice Acquisition
Regulations (JAR) Regarding
Contracting Officers Techni~
Representatives

AGENCY: Office of the Procurement
Executive, Justice Management Division,
Justice.

ACTION: Final rule.

SUMMARY: Justice Acquisition Circular
(JAC) 91-2 amends the JAR, 48 CFR
Chapter 28, by revising subpart 2801.70
to add eligibility standards for
individuals who will be designated as
Contracting Officers Technical
Representatives (COTRs) for
departmental contracts.

EFFECTIVE DATE: August 9, 1991.

FOR FURTHER INFORMATION CONTACT:
W.L. Vann, Procurement Executive,
Justice Management Division (202) 514—
6868.

SUPPLEMENTARY INFORMATION: The
determination is hereby made that this
amendment must be issued as a final
rule. This amendment was not published
for public comment because it does not
have an effect beyond the internal
operating procedures of the agency. The
Director, Office of Management and
Budget, by memorandum dated
December 14, 1984, exempted agency
procurement regulations from review
under Executive Order 12291 except for
selected areas. The exception applies to
this rule. The Department of Justice
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601-612).

List of Subjects in 48 CFR Part 2801

CGovernment procurement.
Harry H. Flickinger,

‘Assistant Attorney General for
Administration.

For the reasons set out in the
preamble, title 48, chapter 28 of the Code
of Federal Regulations is amended as
follows:

PART 2801—DEPARTMENT OF
JUSTICE ACQUISITION REGULATIONS
SYSTEM

1. The authority citation for part 2801
continues to read as follows:

Authority: 28 U.S.C. 510; 40 U.S.C. 486(c); 28
CFR 0.75 (j) and 28 CFR 0.76(j).
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2. Part 2801 is amended by revising
subpart 2801.70 to read as follows:

Subpart 2801.70—Contracting Officer’s
Technical Representative (COTR's)

Sec.

2801.7001-701 General.

2801.7001-702 Selection, Appointment,
Limitation of Authority.

2801.7001-703 Performance Standards.

Subpart 2801.70—Contracting
Officer's Technical Representative

2801.7001-701 General.

Contracting officers may appoint
individuals selected by program offices
to act as authorized representatives in
the monitoring and administration of a
contract. Such officials shall be
designated as Contracting Officers’
Technical Representatives (COTR's).

2801.7001-702 Selection, appointment,
limitation of authority.

(a) COTR Standards Program. This
subpart sets forth policies and
procedures for establishing standards
for COTR's in DOJ. The program sets
forth minimum standards for individuals
to be eligible for an appointment as a
COTR.

(b) Applicability. The eligibility
requirements of this subpart apply to all
individuals who are designated by the
contracting officer as COTR's.

(c) Eligibility standards. To be
determined eligible for an appointment
as a DOJ COTR, the following standards
must be met:

(1) The candidate must attend and
successfully complete a minimum of a
16-hour basic COTR course;

(2) The candidate must attend a
minimum of 3 hours training specifically
in procurement ethics, either through
courses offered periodically by the
Department, the bureaus, or a
commercial vendor; and

(3) The candidate must sign the
certification for procurement officials
required by the recent Procurement
Integrity Act.

(d) Certification and appointment. (1)
In accordance with bureau procedures,
the individual must provide the
contracting activity with evidence of
completion of the COTR course,
procurement ethics training, and with
the certification required by the
Procurement Integrity Act. Upon
determination that the required
standards have been met, the Bureau
Procurement Chief will issue a one-time
Certificate of COTR Appointment, Form
DOJ-539, to the individual. All
contracting activities shall develop and
maintain a listing of individuals who
have met the Program standards and

have been issued a Certificate of COTR
Appointment.

(2) Once the COTR standards have
been met and a Certificate of
Appointment has been issued, an
individual may be designated and
appointed by a contracting officer to
serve as a COTR for a particular
contract. The individual shall be
designated in the contract schedule as
the COTR and shall be notified in
writing by the contracting officer of the
scope and limitations of the COTR's
authority as it pertains to the particular
contract the individual will administer.

(e) Limitations. Each appointment of a
COTR made by the contracting officer
shall clearly state that the
representative is not an authorized
contracting officer and does not have
the authority under any circumstances
to:

(1) Award, agree to award, or execute
any contract, contract modification,
notice of intent, or other form of binding
agreement;

(2) Obligate, in any manner, the
payment of money by the Government;

(3) Make a final decision on any
contract matter which is subject to the
clause at FAR 52.233-1, Disputes; or,

(4) Terminate, suspend, or otherwise
interfere with the contractor's right to
proceed, or direct any changes in the
contractor’s performance that are
inconsistent with or materially change
the contract specifications.

(f) Termination. Termination of the
COTR’s appointment shall be made in
writing by the contracting officer and
shall give the effective date of the
termination. The contracting officer
shall promptly modify the contract once
a COTR termination notice has been
issued. A termination natice is not
required when the COTR's appointment
terminates upon expiration of the
contract,

(g) Implementation schedule and
waivers. Effective one year from the
incorporation of this Standards Program
into the JAR, no individual may serve as
a COTR on any contract without the
requisite training and signed COTR
certificate for the file. In the rare event
there is an urgent requirement for a
specific individual to serve as a COTR
and the individual has not successfully
completed the required training, the
Procurement Executive may waive the
training requirements and authorize the
individual to perform the COTR duties,
for a period of time not to exceed 120
days. The waiver may be granted in
accordance with the following
procedures:

(1) The request for a waiver must be
submitted in writing by the Bureau
Procurement Chief and contain a full

description of the circumstances and
rationale for the request;

(2) The individual must review and
discuss with the cognizant contracting
officer the OPE published "Procurement
Information Guide for Contracting
Officers' Technical Representatives
(COTR)." When practicable, these
discussions should be held face-to-face:
and

(3) The individual agrees to attend the
next scheduled COTR training course.

2801.7001-703 Performance standards.
Supervisors of COTR's are
encouraged to include successful
contract administration in performance
standards for individuals with contract
administration responsibility.

[FR Doc. 91-18841 Filed 8-8-91; 8:45 am|
BILLING CODE 4410-01-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Parts 1011 and 1151
[Ex Parte No. 395 (Sub-No. 2)]
RIN 3120-AB66

Revision of Feeder Railroad
Development Rules

AGENCY: Interstate Commerce
Commission.

ACTION: Final rules.

sumMMARY: The Commission amends 49
CFR part 1151 to facilitate public
participation in feeder railroad
application proceedings under 49 U.S.C
10910. A Notice of Proposed Rulemaking
was published on January 11, 1990 at 55
FR 1067. The feeder railroad procedures
are modified to provide for Federal
Register notice accepting an application
as complete. Waiver procedures are
added. Discovery procedures are
clarified. The 140-day deadline for
issuing a decision and obsolete
provisions are removed. Also, the
Commission will discontinue its policy
of automatically rejecting feeder line
applications when an abandonment
proceeding involving the same track is
pending, and instead. will decide
whether to accept them on a case: by-
case basis. To effect the modifications,
appropriate delegations of authority to
the Director of the Office of Proceedings
to accept or reject applications and to
grant waivers are adopted.

EFFECTIVE DATE: The amendments are
effective on September 8, 1991,

FOR ADDITIONAL INFORMATION COATACT:
Joseph H. Dettmar, (202) 275-7245 (TDD
for hearing impaired: (202) 275-1721).
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SUPPLEMENTARY INFORMATION:
Additional information is contained in
the Commission's decision. To obtain a
copy of the full decision, write to, call,
or pick up in person from: Dynamic
Concepts, Inc., rcom 2229, Interstate
Commerce Commission Building,
Washington, DC 20423. Telephone: (202)
275-4357. {Assistance for the hearing
impaired is available through TDD
services (202) 275-1721.)

This action will not significantly affect
either the quality of the human
environment or the conservation of
energy resources.

This action will not have a significant
effect on a substantial number of small
entities.

List of Subjects

49 CFR Part 1011

Administrative practice and
procedure, Autherity delegations,
Organizations and functions.

49 CFR Part 1151

Administrative practice and
procedure, Railroads.

Authority: 5 U.S.C. 553 and 49 U.S.C. 10301,
10305, 10321 and 10910,

Decided: July 24, 1991.

By the Commission, Chairman Philbin, Vice
Chairman Emmett, Commissioners Simmons,
Phillips, and McDonald, Chairman Philbin
concurred in part and dissented in part with a
separate expression.

Sidney L. Strickland, Jr.,
Secrelary.

For the reasons set forth in the
preamble, title 49, chapter X, parts 1011
and 1151 of the Code of Federal
Regulations are amended as follows:

PART 1011—COMMISSION
ORGANIZATION; DELEGATIONS OF
AUTHORITY

1. The authority citation for part 1011
continues to read as follows:

Authority: 49 U.S.C. 10301, 10302, 10304,
10305, 10321; 31 US.C. 9701; 5 U.S.C. 553.

2. Section 1011.2 is amended by
removing the word “and" at the end of
paragraph (a)(8)(iv): changing the period
at the end of paragraph (a)(8)(v) to a
semicolon and adding the word “and";
and adding a new paragraph (a)(8)(vi) to
read as follows:

§1011.2 The Commission.
(a) L I 3
[8! L - *
(vi) In proceedings under the Feeder

Railroad Development Program under 49
CFR part 1151:

(A) Whether to accept or reject initial
apphcagions under § 1151.2(b);
competing applications under

§ 1151.2(c); and incomplete initial or
competing applications under
§ 1151.2(d).
(B) Whether to grant waivers from
specific provisions of 49 CFR part 1151
3. Section 1011.8 is amended by
adding a new paragraph (c)(9) to read as
follows:

§ 1011.8 Delegations of authority by the
Interstate Commerce Commission to
specific bureaus and offices of the
Commission.

- - - - -

(C] * = »

(9) In proceedings under the Feeder
Railroad Development Program under 49
CFR part 1151:

(i) Whether to accept or reject primary
applications under § 1151.2(b);
competing applications under
§ 1151.2(c); and incomplete applications
under § 1151.2(d).

(ii) Whether to grant waivers from
specific provisions of 49 CFR part 1151.

PART 1151—FEEDER RAILROAD
DEVELOPMENT PROGRAM

4. The authority citation for part 1151
continues to read as follows:

Authority: 5 U.S.C. 553; 49 U.S.C. 10910.

§ 1151.1 [Amended]

5. The last sentence in § 1151.1 is
removed.

6. Section 1151.2 is revised to read as
follows:

§ 1151.2 Procedures.

(a) Service. When an application is
filed, applicant must concurrently serve
a copy of the application by first class
mail on:

(1) The owning railroad;

(2) All rail patrons who originated
and/or received traffic on the line
during the 12-month period preceding
the month in which the application is
filed;

(3) The designated State agency in the
State(s) where the property is located;
(4) County governments where the

line is located;

(5) The National Railroad Passenger
Corporation (Amtrak) (if Amtrak
operates on the line);

(6) And the nationa! offices of rail
unions with employees on the line.

(b) Acceptance or rejection of an
application.

(1) The Commission, through the
Director of the Office of Proceedings,
will accept a complete application no
later than 30 days after the application
is filed by publishing a notice in the
Federal Register. An application is
complete if it has been properly served
and contains substantially all

information required by § 1151.3, except
as medified by advance waiver. The
notice will also announce the schedu.e
for filing of competing applications and
responses.

(2) The Commission, through the
Director of the Office of Proceedings,
will reject an incomplete application by
serving a decision no later than 30 days
after the application is filed. The
decision will explain specifically why
the application was incomplete. A
revised application may be submitted,
incorporating portions of the prior
application by reference.

(c} Competing applications.

(1) Unless otherwise scheduled in the
notice, competing applications by other
parties seeking to acquire all or any
portion of the line sought in the initial
application are due within 30 days after
the initial application is accepted.

(2) The Commission, through the
Director of the Office of Proceedings,
will issue a decision accepting or
rejecting a competing application no
later than 15 days after it is filed. A
competing application will be rejected if
it does not substantially contain the
information required by § 1151.3, except
as modified by advance waiver.

(d) Incomplete applications.

(1) If an applicant seeking to file an
initial or competing application is
unable to obtain required information
that is primarily or exclusively within
the personal knowledge of the owning
carrier, the applicant may file an
incomplete application if it files at the
same time a request for discovery under
49 CFR part 1114 to obtain the needed
information from the owning carrier.

(2) The Commission, through the
Director of the Office of Proceedings,
will by decision conditionally accept
incomplete initial er competing
applications, if the Director determines
that the discovery sought is necessary
for the application and primarily or
exclusively within the knowledge of the
owning carrier.

(3) When the information sought
through discovery has been filed for an
initial application, Federal Register
notice under paragraph (b) of this
section will be published.

{4) When the information sought
through discovery has been filed for a
competing application, a decision will
be issued under paragraph (c) of this
section.

(e) Comments, Unless otherwise
scheduled in the notice, verified
statements and comments addressing
both the initial and competing
applications must be filed within 60
days after the initial application is
accepted.
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(f) Replies. Unless otherwise
scheduled in the notice, verified replies
by applicants and other interested
parties must be filed within 80 days
after the initial application is accepted.

(g) Publication. If the Commission
finds that the public convenience and
necessity require or permit sale of the
line, the Commission shall concurrently
publish this finding in the Federal
Register.

{(h) Acceptance or rejection. If the
Commission concludes that sale of the
line should be required, the applicant(s)
must file a notice with the Commission
and the owning railroad accepting or
rejecting the Commission's
determination. The notice must be filed
within 10 days of the service date of the
decision.

(i) Selection. If two or more applicants
timely file notices accepting the
Commission’s determination, the owning
railroad must select the applicant to
which it will sell the line and file notice
of its selection with the Commission and
serve a copy on the applicants within 15
days of the service date of the
Commission decision.

(j) Waiver. Prior to filing an initial or
competing application, an applicant may
file a petition to waive or clarify specific

portions of part 1151. A decision by the
Director of the Office of Proceedings
granting or denying a petition for waiver
or clarification will be issued within 30
days of the date the petition is filed.
Appeals from the Director’s decision
will be decided by the entire
Commission.

(k) Extension. Extensions of filing
dates may be granted for good cause.

7.In § 1151.3, paragraphs (a)(17) and
(b) are removed; paragraph (c) is
redesignated as paragraph (b) and
paragraphs (a) introductory text, (a)(14),
(a)(16), and newly redesignated
paragraph (b) are revised to read as
follows:

§ 1151.3 Contents of application.

(a) The initial application and all
competing applications must include the
following information in the form of
verified statements:

* * * * -

(14) If applicant requests Commission
prescribed joint rates and divisions in
the feeder line proceeding, a description
of any joint rate and division agreement
that must be established. The
description must contain the following
information:

(i) The railroad(s) involved;

(ii) the estimated revenues that will
result from the division(s);

(iii) The total costs of operating the
line segment purchased (including any
trackage rights fees).

(iv) Information sufficient to allow the
Commission to determine that the line
sought to be acquired carried less than 3
million gross ton-miles of traffic per mile
in the preceding calendar year !; and

(v) Any other pertinent information.

* * - * *

(16) A certificate stating that the
service requirements of § 1151.2(a) have
been met.

(b) Applicant must make copies of the
application available to interested
parties upon request.

§ 1151.5 [Removed]

8. Section 1151.5 is removed.
[FR Doc. 91-18978 Filed 8-8-91; 8:45 am)|
BILLING CODE 7035-01-M

! Gross ton-miles are calculated by adding the
ton-miles of the cargo and the ton-miles related to
the tare (empty) weight of the freight cars used to
transport the cargo in the loaded movement. In
calculating the gross ton-miles, only those related to
the portion of the segment purchased shall be
included.
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricuitural Marketing Service

7 CFR Part 917
[Docket No. FV-91-415PR]
Proposed Expenses and Assessment

Rate for Marketing Order Covering
Fresh Pears Grown Iin California

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Proposed rule,

summARY: This proposed rule would
authorize expenditures and establish an
assessment rate for the 1991-92 fiscal
year (March 1-February 29) under
Marketing Order No 917. The
expenditures and assessment rate are
needed by the Pear Commodity
Committee (committee) established
under the order to pay marketing order
expenses and collect assessments from
handlers to pay those expenses. The
proposed action would enable the
committee to perform its duties and the
order to operate,

DATES: Comments must be received by
August 19, 1991,

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposed rule to: Docket
Clerk, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, room 2525~
S, Washington, DC 20090-6456. Three
copies of all written material shall be
submitted. Copies of material received
will be made available for public
inspection in the office of the Docket
Clerk during regular business hours. All
comments should reference the docket
number, date, and page number of this
issue of the Federal Register.

FOR FURTHER INFORMATION CONTACT:
George Kelhart, Marketing Order
Administration Branch, F&V, AMS,
USDA, P.O. Box 96456, room 2525-S,
Washington, DC 20090-6456, telephone:
(202) 475-3919).

SUPPLEMENTARY INFORMATION: This
proposed rule is issued under Marketing
Agreement and Marketing Order No. 917
(7 CFR part 917) regulating the handling
of fresh pears, plums, and peaches
grown in California. The agreement and
order are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the Act.

This rule has been reviewed by the
U.S. Department of Agriculture
{Department) in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive Order
12291 and has been determined to be a
“non-major’rule.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
proposal rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are about 45 handlers of
California pears subject to regulation
under Marketing Order No. 817 and
about 300 producers of pears in
California. Small agricultural service
firms are defined by the Small Business
Administration (13 CFR 121.601) as
those with annual receipts of less than
$3,500,000 and small agricultural
producers have been defined as those
having annual receipts of less than
$500,000. The majority of these handlers
and producers may be classified as
small entities.

Marketing orders, administered by the
Department, require that assessment
rates for a particular fiscal year shall
apply to all assessable fresh fruit
handled from the beginning of such year.
An annual budget of expenses is
prepared by the committee and
submitted to the Department for
approval. The members of the
committee are handlers and producers

of the regulated commodities. They are
familiar with the commitiee’s needs and
with the costs for goods, services, and
personnel in their local areas, and are
thus in a position to formulate an
appropriate budget. The budget is
formulated and discussed in public
meetings. Thus, all directly affected
persons have an opportunity to
participate and provide input.

The assessment rate recommended by
the committee is derived by dividing
anticipated expenses by the number of
packages of fresh fruit expected to be
shipped under the order. Because the
rate is applied to actual shipments, it
must be established at a level that will
produce sufficient income to pay the
committee’s expected expenses.
Recommended budgets and rates of
assessment are usually acted upon by
the committee shortly before a season
starts, and expenses are incurred on a
continuous basis. Therefore, budget and
assessment rate approvals must be
expedited so that the committee will
have funds to pay its expenses.

The Pear Commodity Committee met
June 25, 1991, and unanimously
recommended 1991-92 marketing order
expenditures of $1,298,824 and an
assessment of $0.25 per 36-pound
package or equivalent. In comparison,
1990-91 fiscal year expenditures were
$1,126,800 and the assessment rate was
$0.25 per 36-pound package or
equivalent. Major committee
expenditures projected for 1991-92, with
actual 1990-91 expenditures in
parenthesis, are: Salaries and employee
benefits, $88,279 ($97,752); market
development and promotion, $1,104,501
($952,696); and uncollected assessment
accounts, $5,000 ($9,256).

The committee estimates available
1991-92 marketing order income at
$1,323,006. This amount is based on
assessments totaling $990,000 (3,960,000
packages of assessable pears at $.025
per 36-pound package), less $5,000 in
anticipated uncollected assessments.
Assessment income would be
supplemented with interest income
estimated at $4,000, income. from export
development and research subsidies
from State and Federal agencies
estimated at $164,000, and a $75,000
grant from the Program Committee of
the Pear Zone for fresh pear promotion.
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In addition, the committee had $90,006
in reserves as of March 1, 1991, an
amount well within the maximum
authorized. Total projected income and
available reserves will be sufficient to
cover all anticipated 1991-92
expenditures.

While this proposed action would
impose some additional costs on
handlers, the costs are in the form of
uniform assessments on all handlers.
Some of the additional costs may be
passed on to producers. However, these
costs would be significantly offset by
the benefits derived from the operation
of the marketing orders. Therefore, the
Administrator of the AMS has
determined that this action would not
have a significant economic impact on a
substantial number of small entities.

Based on the foregoing, it is found and
determined that a comment period of
less than 10 days is appropriate because
establishing the level of expenses and
assessment rate for this program should
be expedited. The committee needs to
have sufficient funds to pay its
expenses, which are incurred on a
continuous basis.

List of Subjects in 7 CFR Part 917

Marketing agreements, Pears, Plums
and peaches, Reporting and
recordkeeping requirements.

For the reasons get forth in the
preamble, it is proposed that 7 CFR part
917 be amended as follows:

PART 817—FRESH PEARS, PLUMS
AND PEACHES GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 917 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. A new § 917.254 is added to read as
follows:

§917.254 Expenses and assessment rate.

Expenses of $1,289,824 by the Pear
Commodity Committee are authorized,
and an assessment of $0.25 per 36-pound
package or equivalent of assessable
pears, is established for the fiscal year
ending February 29, 1992. Unexpended
funds from the 1990-91 fiscal year may
be carried over as a reserve.

Dated: August §, 1991,
William J. Doyle,
Associate Deputy Director, Fruit and
Vegetable Division.
|FR Doc. 91-18958 Filed 8-8-91; 8:45 am]
B.LLING CODE 3410-02-M

DEPARTMENT OF JUSTICE

Immigration and Naturalization
Service

8 CFR Part 245
[INS No. 1440-91]

Adjustment of Status to That of
Person Admitted for Permanent
Fiesidence

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Proposed rule with request for
comments,

SUMMARY: This proposed rulemaking
amends those regulations relating to
adjustment of status from a temporary
(or nonimmigrant) classification to a
permanent (or immigrant) one. These
changes are proposed in order to
facilitate implementation of the
Immigration Act of 1990 (IMMACT),
Public Law 101-649, November 29, 1890,
and to eliminate provisions relating to
sections of law under which aliens may
no longer apply for benefits. The
proposed rulemaking would simplify the
adjustment of status regulations and
improve the efficiency of the
adjudications program.

DATES: Written comments must be
received on or before September @, 1991.

ADDRESSES: Written comments should
be submitted in triplicate to the Record
Systemns Division, Director, Policy
Directives and Instructions Branch,
Immigration and Naturalization Service,
room 5304, 425 I Street NW.,
Washington, DC 20536. Include INS
number 1440-91 on the mailing envelope
to ensure proper and timely handling.
FOR FURTHER INFORMATION CONTACT:
Michael L. Shaul, Senior Immigration
Examiner, Immigration and
Naturalization Service, 425 I Street NW.,
room 7122, Washington, DC 20538,
telephone (202) 514-39486. Y
SUPPLEMENTARY INFORMATION: 8 CFR
part 245 sets forth eligibility,
documentation and other requirements
for adjustment of status from a
nonimmigrant to an immigrant under a
number of provisions in the Immigration
and Nationality Act (“the Act”) and
related laws. A number of those related
laws only allowed applicants to file for
benefits during a limited period of time
which has now expired. Such former
provisions of law include the proviso to
the former section 203(a)(7) of the Act
(which was replaced by the Refugee Act
of 1980), the Nonimmigrant Alien
Adjustment Act of 1982 (which required
the applicant to file for benefits by
September 30, 1983), the Indochina

Refugee Adjustment Act of 1977 (which
required the applicant to file for benefits
by October 28, 1983), and the Cuban-
Haitian Adjustment Act which required
the applicant to file for benefits by
November 8, 1988). Since all of these
provisions have now expired, references
to them are being eliminated from the
regulations.

Secondly, the rulemaking will
eliminate the provision allowing the
simultaneous filing of a petition for
employment-based immigrant visa
classification and an application for
adjustment of status. Under this
proposed rulemaking, an application for
adjustment based on a petition to
classify an alien under the provisions of
section 203(b) of the Act cannot be filed
until that petition has been approved.
This allows the Service to examine all
such petitions through the four Service
Centers where we are able to maintain
higher standards of uniformity and
shorter processing times. With the
implementation of the multitude of
changes in the law arising out of
IMMACT, the need to maintain the
higher standards and shorter processing
times is more acute than ever. The
resulting increase in efficiency of
operations will benefit both the Service
and the public.

In accordance with 5 U.S.C. 605(b), the
Commissioner of the Immigration and
Naturalization Service certifies that this
rule does not have a significant
economic impact on a substantial
number of small entities. This is not a
major rule as defined in section 1(b) of
E.O. 12291, nor does this rule have
Federalism implications warranting the
preparation of a Federal Assessment in
accordance with E.O. 12612.

The information collection
requirement centained in this rule has
been cleared by the Office of
Management and Budget (OMB) under
the provisions of the Paperwork
Reduction Act. The clearance number
for this collection is contained in 8 CFR
299.5.

List of Subjects in 8 CFR Part 245

Aliens, Employment, Health care,
Immigration, Immigration and
Nationality Act, Passports and visas.

Accordingly, part 245 of chapter I of

title 8 of the Code of Federal Regulations
is proposed to be amended as follows:

PART 245—ADJUSTMENT OF STATUS
TO THAT OF PERSON ADMITTED FOR
PERMANENT RESIDENCE

1. The authority citation for part 245
continues to read as follows:
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Authority: 8 U.S.C. 1101, 1103, 1151, 1154,
1182, 1186A, 1255 and 1257; 8 CFR part 2.

§ 2451 [Amended]

2. Section 245.1 is amended in
paragraph (b)(8) by removing the word
“Any" and adding in its place the words
“Except for an alien who is applying for
residence under the provisions of
section 133 of the Immigration Act of
1990, any"'.

§245.1 [Amended]

3. Section 245.1 is amended in
paragraph (b)(10) by changing the
reference to “203(a)(1) through 203(a)(6)"
to “203(a) or 203(b)".

§245.1 [Amended]

4, Section 245.1 is amended in
paragraph (b)(12) by adding "‘or 216A"
after the citation “section 216".

5. Section 245.1 is amended by:

a. Revising paragraph (d)(1);

b. Removing paragraph (d)(2);

c. Redesignating paragraph (d)(3) as
paragraph (d)(2);

d. Revising paragraph (f);

e. Removing paragraph (g);

f. Redesignating paragraph (h) as
paragraph (g) and revising it to read as
follows:

§245.1 Eligibility.

(d) e AL

(1) Alien medical graduates. Any
alien who is a medical graduate for
special immigrant classification under
section 101(a)(27)(H) of the Act and is
the beneficiary of an approved petition
as required under section 204(a)(1)(E)(i)
of the Act is eligible for adjustment of
status. An accompanying spouse and
children also may apply for adjustment
of status under this section. Temporary
absences from the United States for 30
days or less do not interrupt the
continuous presence requirement during
which the applicant was practicing or
studying medicine. Temporary absence
authorized under the Service’s advance
parole procedures will not be
considered interruptive of continuous
presence when the alien applies for
adjustment of status.

» * * * *

() Availability of immigrant visas
under section 245 and priority dates—
(1) Availability of immigrant visas
under section 245. An alien is ineligible
for the benefits of section 245 of the Act
unless an immigrant visa is immediately
available to him or her at the time the
application is filed. If the applicant is a
preference alien, the current Department
of State Visa Office Bulletin on
Availability of Immigrant Visa Numbers
will be consulted to determine whether

an immigrant visa is immediately
available. An immigrant visa is
considered available for accepting and
processing the application Form 1485 if
the preference category applicant has
priority date on the waiting list which is
no later than the date shown in the
Bulletin (or the Bulletin shows that
numbers for visa applicants in his or her
category are current), and (if the
applicant is seeking status pursuant to
section 203(b) of the Act) the applicant
presents evidence that the appropriate
petition filed in his or her behalf has
been approved. An immigrant visa is
also considered immediately available if
the applicant establishes eligibility for
the benefits of Public Law 101-238.
Information as to the immediate
availability of an immigrant visa may be
obtained at any Service office.

(2) Priority dates. The priority date of
an applicant who is seeking the
allotment of an immigrant visa number
under one of the preference classes
specified in sections 203(a) or 203(b) of
the Act by virtue of a valid visa petition
approved in his or her behalf shall be
fixed by the date on which such
approved was filed.

(g) Conditional basis of status.
Whenever an alien spouse (as defined in
section 216(g)(1) of the Act), an alien son
or daughter (as defined in section
216(g)(2) of the Act), an alien
entrepreneur (as defined in section
216A(f)(1) of the Act), or an alien spouse
or child (as defined in section 216A(f)(2)
of the Act) is granted adjustment of
status to that of lawful permanent
residence, the alien shall be considered
to have obtained such status on a
conditional basis subject to the
provisions of section 216 or 216A of the
Act, as appropriate.

§245.2 [Amended]

6. Section 245.2 is amended in
paragraph (a)(1) by removing the phrase
“or section 101 or 104 of the Act of
October 28, 1977," in the first and
second sentences,

7. Section 245.2 is amended by
removing paragraphs (a)(2)(i) and
(a)(2)(iii), by redesignating paragraph
(a)(2)(ii) as paragraph (a)(2)(i), by
redesignating paragraph (a)(2)(iv) as
paragraph (a)(2)(ii), and by revising the
newly redesignated paragraph (a)(2)(i)
to read as follows:

§245.2 Application.

[a) * &

2 - X R85

(i) Under section 245. Before an
application for adjustment of status
under section 245 of the Act may be
considered properly filed, a visa must be
immediately available. If a visa would

be immediately available upon approval
of a visa petition, the application will
not be considered properly filed unless
such petition has first been approved. If
an immediate relative petition filed for
classification under section
201(b)(2)(A)(i) of the Act or a preference
petition filed for classification under
section 203(a) of the Act is submitted
simultaneously with the adjustment
application, the adjustment application
shall be retained for processing only if
approval of the visa petition would
make a visa immediately available at
the time of filing the adjustment
application. If the visa petition is
subsequently approved, the date of filing
the adjustment application shall be
deemed to be the date on which the
accompanying petition was filed.

8. Section 245.2 is amended in
paragraph (a)(3)(i) by removing the
phrase “the Act of October 28, 1977," in
the first sentence, by removing
paragraph (a)(3)(iii), and by
redesignating paragraph (a)(3)(iv) as
paragraph (a)(3)(iii).

§ 245.2 [Amended]

9. Section 245.2 is amended by
removing paragraph (a)(4)(iii) and
redesignating paragraph (a)(4)(iv) as
paragraph (a)(4)(iii).

§245.2 [Amended]

10. Section 245.2 is amended by
removing paragraph (a)(5)(iii) and
redesignating paragraph (a)(5)(iv) as
paragraph (a)(5)(iii).

§245.2 [Amended]

11. Section 245.2 is amended by
removing paragraphs (a) and (e) and by
redesignating paragraphs (c) and (d) as
paragraphs (b) and (c), repectively.
§245.4 [Removed]

12. Section 245.4 is removed.

§245.5 [Removed]
13. Section 245.5 is removed.

§ 24586 [Removed]
14. Section 245.6 is removed.

§ 245.7 [Redesignated as § 245.4]

15. Section 245.7 is redesignated as
§ 245.4.
§ 245.8 [Redesignated as § 245.5 and
Amended]

16. Section 245.8 is redesignated as
§ 245.5 and revised to read as follows:
§ 245.5 Maedical examination.

Pursuant to section 234 of the Act, an
applicant for adjustment of status shall
be required to have a medical
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examination by a designated civil
surgeon, whose report setting forth the
findings of the mental and physical
condition of the applicant shall be
incorporated into the record. A medicel
examination shall not be required of an
applicant for adjustment of status who
entered the United States as a non-
immigrant fiance or fiancee of a United
States citizen as defined in section
101(a)(15)(K) of the Act pursuant to

§ 214.2(k) of this chapter if the applicant
was medically examined prior to, and as
a condition of, the issuance of the
nonimmigrant visa; provided that the
medical examination must have
occurred not more than one year prior to
the date of application for adjustment of
status. Any applicant certified under
paragraphs (1)(A)(#) or (1)(A)(iii) of
section 212(a) of the Act may appeal to a
Board of Medical Officers of the U.S.
Public Health Service as provided in
section 234 of the Act and part 235 of
this chapter.

§ 245.9 [Redesignated as § 245.6 and
Amended]

17. Section 245.9 is redesignated as
§ 245.6 and amended by changing the
term “is filed" to “was filed" in the
second sentence.

§245.10 [Redesignated as § 245.7]

18. Section 245.10 is redesignated as
§ 245.7.

Dated: July 2, 1991.
Gene McNary,

Commissioner, Immigration and
Naturalization Service.

[FR Doc. 91-18778 Filed 8-8-91; 8:45 am]
BILLING CODE 4410-10-M

INTER-AMERICAN FOUNDATION
22 CFR Part 1007
Claims Collection; Salary Offset

AGENCY: Inter-American Foundation.
ACTION: Proposed Rule.

suMMARY: These regulations implement
the collection Procedures of the Debt
Collection Act of 1982, Public Law 97~
365, codified in 5 U.S.C. 5514, which
authorize the federal government to
collect debts owed by a federal
employee to the United States through
salary offset.

DATES: Comments must be received on
or before September 9, 1991.

FOR FURTHER INFORMATION CONTACT:
Adolfo A. Franco, Deputy General
Counsel, 1515 Wilson Boulevard,
Rosslyn, VA 22209, (703) 841-3894.
SUPPLEMENTARY INFORMATION: Under
the Debt Collection Act of 1982, when

the head of a federal agency determines
that an employee of an agency is
indebted to the United States or is
notified by a head of another federal
agency that an agency employee is
indebted to the United States, the
employee's debt may be offset against
his or her salary. Certain due process
rights must be afforded to an employee
before salary offset deductions begin.
As is required by the Debt Collection
Act of 1982, this regulation is consistent
with salary offset regulations issued by
the Office of Personnel Management on
July 3, 1984, 40 FR 27470, codified in 5
CFR part 560, subpart K.

Paperwork Reduction Act

Under section 3518 of the Paperwork
Reduction Act of 1980, 5 CFR 1320.3(c),
the information collection provisions
contained in these regulations are not
subject to review and approval by the
Office of Management and Budget.

Executive Order 12291

This rule has been reviewed and
determined not to be a “major rule” as
defined in Executive Order 12291 dated
February 17, 1981, because it will not
result in: (1) An annual effect on the
economy of $100 million or more; (2} A
major increase in costs or prices for
consumers, individuals, industries,
federal, state, or local government
agencies, or geographic regions; or (3)
Significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability of
United States based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

Regulatory Flexibility Act

This rule applies only to individual
federal employees. It will have no
“significant economic impact upon a
substantial number of small entities”
within the meaning of section 3(a) of the
Regulatory Flexibility Act, Public Law
96-354, 5 U.S.C. 805 (b). Accordingly, no
regulatory flexibility analysis is
required.

List of Subjects in 22 CFR Part 1007

Administrative Offset, Administrative
practice and procedure, Claims, Debt
collection, Government employees, and
Wages.

For the reasons set out in the
Preamble Chapter X of title 22 of the
Code of Federal Regulations is amended
by adding part 1007 to read as follows:

PART 1007—SALARY OFFSET

Sec.
1007.1 Purpose and scope.
1007.2 Definitions.

Sec.

1007.3
1007.4
1007.5

Applicability.

Notice requirements.

Hearing.

1007.6 Written decision.

1007.7 Coordinating offset with another
Federal Agency.

1007.8 Procedures for salary offset.

1007.9 Refunds.

1007.10 Statute of limitations.

1007.11 Non-waiver of rights.

1007.12 Interest, penalties, and
administrative costs.

Authority: 5 U.S.C. 5514; E.0. 12107, 3 CFR,
1978 Comp., p. 264; 5 CFR part 550, subpart K,
and 22 U.S.C. 290f{e)(11).

§ 1007.1 Purpose and scope.

(a) This regulation provides
procedures for the collection by
administrative offset of a federal
employee's salary without his/her
consent to satisfy certain debts owed to
the federal government. These
regulations apply to all federal
employees who owe debts to the Inter-
American Foundation (IAF} and to
current employees of the Inter-American
Foundation who owe debts to other
federal agencies. This regulation does
not apply when the employee consents
to recovery from his/her current pay
account,

(b) This regulation does not apply to
debts or claims arising under:

(1) The Internal Revenue Code of 1954,
as amended, 26 U.S.C. 1 et seq.;

(2) The Social Security Act, 42 U.S.C,
301 et seq.;

(3) The tariff laws of the United
States; or

(4) Any case where a collection of a
debt by salary offset is explicitly
provided for or prohibited by another
statute.

(¢) This regulation does not apply to
any adjustment to pay arising out of an
employee's selection of coverage or a
change in coverage under a federal
benefits program requiring periodic
deductions from pay if the amount to be
recovered was accumulated over four
pay periods or less.

(d) This regulation does not preclude
the compromise, suspension, or
termination of collection action where
appropriate under the standards
implementing the Federal Claims
Collection Act, 31 U.S.C. 3711 el seq., 4
CFR parts 101 through 105, 45 CFR part
1177.

{e) This regulation does not preclude
an employee from requesting waiver of
an overpayment under 5 U.S.C. 5584, 10
U.S.C. 2774 or 32 U.S.C. 716 or in any
way questioning the amount or validity
of the debt by submitting a subsequent
claim to the General Accounting Office.
This regulation does not Preclude an




Federal Register / Vol. 58, No. 154 / Friday, August 9, 1991 / Proposed Rules

37867

employee from requesting a waiver
pursuant to other statutory provisions
applicable to the particular debt being
collected.

(f) Matters not addressed in these
regulations should be reviewed in
accordance with the Federal Claims
Collection Standards at 4 CFR 101.1 et
seq.

§1007.2 Definitions.

For the purposes of the part, the
following definitions will apply:

Agency means an executive agency as
defined at 5 U.S.C. 105 including the U.S.
Postal Service, the U.S. Postal
Commission, a military department as
defined at 5 U.S.C. 102, an agency or
court in the judicial branch, an agency
of the legislative branch including the
U.S. Senate and House of
Representatives and other independent
establishments that are entities of the
Federal government.

Creditor Agency means the agency to
which the debt is owed.

Debt means an amount owed to the
United States from sources which
include loans insured or guaranteed by
the United States and all other amounts
due the United States from fees, leases,
rents, royalties, services, sales of real or
personal property, overpayments,
penalties, damages, interests, fines,
forfeitures (except those arising under
the Uniform Code of Military Justice),
and all other similar sources.

Disposable pay means the amount
that remains from an employee’s federal
pay after the required deductions for
social security, federal, state or local
income tax, health insurance premiums,
retirement contributions, life insurance
premiums, federal employment taxes,
and any other deductions that are
required to be withheld by law.

Hearing official means an individual
responsible for conducting any hearing
with respect to the existence or amount
of a debt claimed and who renders a
decision on the basis of such hearing, A
hearing official may not be under the
supervision or control of the President of
the Inter-American Foundation.

Paying Agency means the agency that
employs the individual who owes the
debt and authorizes the payment of his/
her current pay.

President means the President of the
Inter-American Foundation or the
President'’s designee.

Salary offset means an administrative
offset to collect a debt pursuant to 5
U.S.C. 5514 by deduction(s) at one or
more officially established pay intervals
from the current pay account of an
employee without his/her consent.

§1007.3 Applicability.

(a) These regulations are to be
followed when:

(1) The Inter-American Foundation is
owed a debt by an individual currently
employed by another federal agency;

(2) The Inter-American Foundation is
owed a debt by an individual who is a
current employee of the Inter-American
Foundation; or

(3) The Inter-American Foundation
employs an individual who owes a debt
to another federal agency.

§ 1007.4 Notice requirements.

(a) Deductions shall not be made
unless the employee is provided with
written notice, signed by the President,
of the debt at least 30 days before salary
offset commences.

(b) The written notice shall contain:

(1) A statement that the debt is owed
and an explanation of its nature and
amount;

(2) The agency's intention to collect
the debt by deducting from the
employee's current disposable pay
account;

(3) The amount, frequency, proposed
beginning date, and duration of the
intended deduction(s);

(4) An explanation of interest,
penalties, and administrative charges,
including a statement that such charges
will be assessed unless excused in
accordance with the Federal Claims
Collections Standards at 4 CFR 101.1 et
seq.;

(5) The employee’s right to inspect,
request, and receive a copy of
government records relating to the debt;

(6) The opportunity to establish a
written schedule for the voluntary
repayment of the debt;

(7) The right to a hearing conducted
by an impartial hearing official;

(8) The methods and time period for
petitioning for hearings;

(9) A statement that the timely filing
of a petition for a hearing will stay the
commencement of collection
proceedings;

(10) A statement that a final decision
on the hearing will be issued not later
than 60 days after the filing of the
petition requesting the hearing unless
the employee requests and the hearing
official grants a delay in the
proceedings;

(11) A statement that knowingly false
or frivolous statements, representations,

or evidence may subject the employee to -

appropriate disciplinary procedures;

(12) A statement of other rights and
remedies available to the employee
under statutes or regulations governing
the program for which the collection is
being made; and

(13) Unless there are contractual or
statutory provisions to the contrary, a
statement that amounts paid on or
deducted for the debt which are later
waived or found not owed to the United
States will be promptly refunded to the
employee.

§ 1007.5 Hearing.

(a) Request for hearing. (1) An
employee must file a petition for a
hearing in accordance with the
instructions outlined in the agency's
notice to offset.

(2) A hearing may be requested by
filing a written petition addressed to the
President of the Inter-American
Foundation stating why the employee
disputes the existence or amount of the
debt. The petition for a hearing must be
received by the President no later than
fifteen (15) calendar days after the date
of the notice to offset unless the
employee can show good cause for
failing to meet the deadline date.

(b) Hearing procedures. (1) The
hearing will be presided over by an
impartial hearing official.

(2) The hearing shall conform to
procedures contained in the Federal
Claims Collection Standards, 4 CFR
102.3(c). The burden shall be on the
employee to demonstrate that the
existence or the amount of the debt is in
€rTor.,

§ 1007.86 Written decision.

(a) The hearing official shall issue a
written opinion no later than 60 days
after the hearing.

(b) The written opinion will include: a
statement of the facts presented to
demonstrate the nature and origin of the
alleged debt; the hearing official's
analysis, findings and conclusions; the
amount and validity of the debt, and the
repayment schedule.

§ 1007.7 Coordinating offset with another
Federal agency.

(a) The Inter-American Foundation as
the creditor agency. (1) When the
President determines that an employee
of another federal agency owes a
delinquent debt to the Inter-American
Foundation, the President shall as
appropriate:

(i) Arrange for a hearing upon the
proper petitioning by the employee;

(ii) Certify to the paying agency in
writing that the employee owes the debt,
the amount and basis of the debt, the
date on which payment is due, the date
the Government's right to collect the
debt accrued, and that Foundation
regulations for salary offset have been
approved by the Office of Personnel
Management;
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(iii) If collection must be made in
installments, the President must advise
the paying agency of the amount or
percentage of disposable pay to be
collected in each installment;

(iv) Advise the paying agency of the
actions taken under 5 U.S.C. 5514(b) and
provide the dates on which action was
taken unless the employee has
consented to salary offset in writing or
signed a statement acknowledging
receipt of procedures required by law.
The written consent or acknowledgment
must be sent to the paying agency;

(v) If the employee is in the process of
separating, the Foundation must submit
its debt claim to the paying agency as
provided in this part. The paying agency
must certify any amounts already
collected, notify the employee, and send
a copy of the certification and notice of
the employee’s separation to the Inter-
American Foundation. If the paying
agency is aware that the employee is
entitled to payments from the Civil
Service Retirement and Disability Fund
or similar payments, it must certify to
the agency responsible for making such
payments the amount of the debt and
that the provisions of 5 CFR 550.1108
have been followed; and

(vi) If the employee has already
separated and all the payments due
from the paying agency have been paid,
the President may request unless
otherwise prohibited, that money
payable to the employee from the Civil
Service Retirement and Disability Fund
or other similar funds be collected by
administrative offset.

(b) The Foundation as the paying
agency. (1) Upon receipt of a properly
certified debt claim from another
agency, deductions will be scheduled to
begin at the next established pay
interval. The employee must receive
written notice that the Inter-American
Foundation has received a certified debt
claim from the creditor agency, the
amount of the debt, the date salary
offset will begin, and the amount of the
deduction(s). The Inter-American
Foundation shall not review the merits
of the creditor agency's determination of
the validity or the amount of the
certified claim.

(2) If the employee transfers to
another agency after the creditor agency
has submitted its debt claim to the Inter-
American Foundation and before the
debt is collected completely, the Inter-
American Foundation must certify the
total amount collected. One copy of the
certification must be furnished to the
employee. A copy must be furnished to
the creditor agency with notice of the
employee's transfer.

§ 1007.8 Procedures for salary offset.

(2) Deductions to liquidate an
employee's debt will be by the method
and in the amount stated in the
President's notice of intention to offset
as provided in § 1007.4. Debts will be
collected in one lump sum where
possible. If the employee is financially
unable to pay in one lump sum,
collection must be made in installments.

(b) Debts will be collected by
deduction at officially established pay
intervals from an employee's current
pay account unless alternative
arrangements for repayment are made.

(c) Installment deductions will be
made over a period not greater than the
anticipated period of employment. The
size of installment deductions must bear
a reasonable relationship to the size of
the debt and the employee's ability to
pay. The deduction for the pay interval
for any period must not exceed 15% of
disposable pay unless the employee has
agreed in writing to a deduction of a
greater amount.

(d) Unliquidated debts may be offset
against any financial payment due to a
separated employee including but not
limited to final salary or leave payments
in accordance with 31 U.S.C. 3716.

§ 1007.9 Refunds.

(a) The Inter-American Foundation
will refund promptly any amounts
deducted to satisfy debts owed to the
IAF when the debt is waived, found not
owed to the IAF, or when directed by an
administrative or judicial order.

(b) The creditor agency will promptly
return any amounts deducted by IAF to
satisfy debts owed to the creditor
agency when the debt is waived, found
not owed, or when directed by an
administrative or judicial crder.

(c) Unless required by law, refunds
under this subsection shall not bear
interest.

§ 1007.10 Statute of limitations.

If a debt has been outstanding for
more than 10 years after the agency's
right to collect the debt first accrued, the
agency may not collect by salary offset
unless facts material to the
Government's right to collect were not
known and could not reasonably have
been known by the official or officials
who were charged with the
responsibility for discovery and
collection of such debts.

§ 1007.11 Non-waiver of rights.

An employee's involuntary payment
of all or any part of a debt collected
under these regulations will not be
construed as a waiver of any rights that
employee may have under 5 U.S.C. 5514
or any other provision of contract or law

unless there are statutes or contract(s)
to the contrary.

§ 1007.12 Interest, penalties, and
administrative costs.

Charges may be assessed for interest,
penalties, and administrative costs in
accordance with the Federal Claims
Collection Standards, 4 CFR 102.13.

Dated: August 2, 1991.

Adolfo A. Franco,

Acting General Counsel, Inter-American
Foundation,

[FR Doc. 91-18820 Filed 8-8-91; 8:45 am|
BILLING CODE 7025-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamaticn
and Enforcement

30 CFR Part 214

Indiania Regulatory Program
Amendment; Archaeological and
Historic Preservation

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule.

SUMMARY: OSM is announcing receipt of
a proposed amendment submitted by
Indiana as a modification to the State’s
regulatory program (hereinafter referred
to as the Indiana program) under the
Surface Mining Control and Reclamation
Act of 1877 (SMCRA). The amendment
(Program Amendment Number 91-8)
submitted consists of proposed changes
to the Indiana Surface Mining rules
concerning archaeological and historic
preservation. The amendment is
intended to provide rules to aliow the
director to implement the archaeological
and historic preservation requirements
contained in Public Law (Pub. L.) 108-
1988 as amended

This notice sets forth the times and
locations that the Indiana program and
the proposed amendment to that
program will be available for public
inspection, the comment period during
which interested persons may submit
written comments on the proposed
amendment, and the procedures that
will be followed for a public hearing, if
one is requested.

DATES: Written comments must be
received on or before 4 p.m. on
September 9, 1991; if requested, a public
hearing on the proposed amendment is
scheduled for 1 p.m. on September 3,
1991; and requests to present oral
testimony at the hearing must be
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received on or before 4 p.m. on August

26, 1991.

ADDRESSES: Written comments and

requests to testify at the hearing should

be directed to Mr. Richard D. Rieke,

Director, Indianapolis Field Office, at

the address listed below. If a hearing is

requested., it will be held at the same
address.

Copies of the Indiana program, the
amendment, a listing of any scheduled
public meetings, and all written
comments received in response to this
notice will be available for public
review at the following locations, during
normal business hours, Monday through
Friday, excluding holidays:

Office of Surface Mining Reclamation
and Enforcement, Indianapolis Field
Office, Minton-Capehart Federal
Building, 575 North Pennsylvania
Street, room 301, Indianapolis, IN
46204. Telephone (317)226-6166.

Indiana Department of Natural
Resources, 402 West Washington
Street, room 295, Indianpolis, IN
46204. Telephone (317)232-1547.

Each requester may receive, free of
charge, one copy of the proposed
amendment by contacting the OSM
Indianapolis Field Office.

FOR FURTHER INFORMATION CONTACT:

Mr. Richard D. Reike, Director,

telephone (317) 226-6166; (FTS) 331-

6166.

SUPPLEMENTARY INFORMATION:

I. Background on the Indiana Program

On July 29, 1982, the Indiana program
was made effective by the conditional
approvel of the Secretary of the Interior.
Information pertinent to the general
background on the Indiana program,
including the Secretary’s findings, the
disposition of comments, and a detailed
explanation of the conditions of
approval of the Indiana program can be
found in the July 26, 1982 Federal
Register (47 FR 32107). Subsequent
actions concerning the conditions of
approval and program amendments are

identified at 30 CFR 914.10, 914.15, and
914.18. ‘

Il. Discussion of the Proposed
Amendments

By an undated letter received by the
OSM on July 10, 1991 (Administrative
Record No. IND-1902), the Indiana
Department of Natural Resources
(IDNR) submitted a proposed
amendment to the Indiana program at
Indiana Administrative Code (IAC) 310
IAC 12-0.5, 12-2, and 12-3. The
proposed amendment is intended to
provide State rules to implement and
epforge the Indiana archaeological and
historic preservation Statute at Public

Law 108-1988 (SEA-121) as amended by
Public Law 104-1990 (SEA-378) and
SEA-154. These three statutes are
presently being reviewed by the OSM as
proposed program amendments.

The full text of the proposed program
amendment submitted by Indiana is
available for public inspection at the
addresses listed above. The Director
now seeks public corument on whether
the proposed amendment is no less
effective than the Federal regulations. If
approved, the amendment will become
part of the Indiana program.

111. Public Comment Procedures

In accordance with provisions of 30
CFR 732.17(h), OSM is now seeking
comment on whether the amendment
proposed by Indiana satisfies the
requirements of 30 CFR 732.15 for the
approval of State program amendments.
If the amendment is deemed adequate, it
will become part of the Indiana

program.
Written Comments

Written comments should be specific,
pertain only to issues proposed in this
rulemaking, and include explanations in
support of the commenter’s
recommendations, Comments received
after the time indicated under “"DATES"
or at locations other than the
Indianapolis Field Office will not
necessarily be considered in the final
rulemaking or included in the
Administrative Record.

Public Hearing

Persons wishing to comment at the
public hearing should contract the
person listed under “FOR FURTHER
INFORMATION CONTACT" by the close of
business on August 26, 1991. If no one
requests an opportunity to comment at a
public hearing, the hearing will not be
held.

Filing of a written statement at the
time of the hearing is requested as it will
greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate responses
and appropriate questions.

The public hearing will continue on
the specified date until all persons
scheduled to comment have been heard.
Persons in the audience who have not
been sheceduled to comment and who
wish to do so will be heard following
those scheduled. The hearing will end
after all persons who desire to comment
have been heard.

Public Meeting

If only one person requests an
opportunity to comment at a hearing, a
public meeting, rather than a public

hearing, may be held. Persons wishing to
meet with OSM representatives to
discuss the proposed amendment may
request a meeting at the Indianapolis
Field Office by contacting the person
listed under “FOR FURTHER INFORMATION
conTACT.” All such meetings will be
open to the public and, if possible,
notices of meetings will be posted in
advance at the locations listed above
under “ADDRESSES". A summary of the
meeting will be included in the
Administrative Record.

List of Subjects in 30 CFR Part 914
Intergovernmental relations, Surface

mining, Underground mining.

August 1, 1991.

Carl C. Closs,

Assistant Director, Eastern Support Center.

[FR Doc. 81-18942 Filed 8-8-91; 8:45 am]

BILLING CODE 4310-05-M

30 CFR Part 914

Indiana Regulatory Program
Amendment; Delegation of Authority

AGeNcY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule.

SUMMARY: OSM is announcing receipt of
a proposed amendment submitted by
Indiana as a modification to the State's
regulatory program (hereinafter referred
to as the Indiana program) under the
Surface Mining Control and Reclamation
Act of 1977 (SMCRA). The amendment
(Program Amendment Number 91-9)
consists of proposed changes to the
Indiana rules provisions concerning
delegation of authority by the Natural
Resources Commission {the
Commission). The amendment is
intended to make changes to the
delegations for programs administered
by the Division of Reclamation.

This notice sets forth the times and
locations that the Indiana program and
the proposed amendment to that
program will be available for public
inspection, the comment period during
which interested persons may submit
written comments on the proposed
amendment, and the procedures that
will be followed for a public hearing, if
one is requested.

DATES: Written comments must be
received on or before 4 p.m. on
September 9, 1991; if requested, a public
hearing on the proposed amendment is
scheduled for 1 p.m. on September 3,
1991; and requests to present oral
testimony at the hearing must be
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received on or before 4 p.m. on August
26, 1991.

ADDRESSES: Written comments and
requests to testify at the hearing should
be directed to Mr. Richard D. Rieke,
Director, Indianapolis Field Office, at
the address listed below. If a hearing is
requested, it will be held at the same
address.

Copies of the Indiana program, the
amendment, a listing of any scheduled
public meetings, and all written
comments received in response to this
notice will be available for public
review at the following locations, during
normal business hours, Monday through
Friday, excluding holidays:

Office of Surface Mining Reclamation
and Enforcement, Indianapolis Field
Office, Minton-Capehart Federal
Building; 575 North Pennsylvania
Street, room 301, Indianapolis, IN
46204. Telephone (317)226-6166.

Indiana Department of Natural
Resources, 402 West Washington
Street, room 295, Indianapolis, IN
46204. Telephone (317)232-1547.

Each requester may receive, free of
charge, one copy of the proposed
amendment by contacting the OSM
Indianapolis Field Office.

FOR FURTHER INFORMATION CONTACT:
Mr. Richard D. Rieke, Director,
telephone (317) 226-6166; (FTS) 331-
6166.

SUPPLEMENTARY INFORMATION:
I. Background on the Indiana Program

On July 29, 1982, the Indiana program
was made effective by the conditional
approval of the Secretary of the Interior.
Information pertinent to the general
background on the Indiana program,
including the Secretary’s findings, the
disposition of comments, and a detailed
explanation of the conditions of
approval of the Indiana program can be
found in the July 26, 1982 Federal
Register (47 FR 32107). Subsequent
actions concerning the conditions of
approval and program amendments are
identified at 30 CFR 914.10, 914.15, and
914.16.

II, Discussion of the Proposed
Amendments

By letter dated July 11, 1991,
(Administrative Record Number IND-
0914), the Indiana Department of
Natural Resources (IDNR) submitted a
proposed amendment to the Indiana
program at Indiana Administrative Code
(IAC) 310 IAC 0.7-3-5. The proposed
amendment is part of Indiana’s rules at
ICA Title 310, article 0.7 and makes
changes to the authority granted by the
Commission to the Director and Deputy

Director of the State Regulatory
Authority.

The full text of the proposed program
amendment submitted by Indiana is
available for public inspection at the
addresses listed above. The Director
now seeks public comment on whether
the proposed amendment is no less
effective than the Federal regulations. If
approved, the amendment will become
part of the Indiana program.

I11. Public Comment Procedures

In accordance with provisions of 30
CFR 732.17(h), OSM is now seeking
comment on whether the amendment
proposed by Indiana satisfies the
requirements of 30 CFR 732.15 for the
approval of State program amendments.
If the amendment is deemed adequate, it
will become part of the Indiana
program.

Written Comments

Written comments should be specific,
pertain only to issues proposed in this
rulemaking, and include explanations in
support of the commenter's
recommenations. Comments received
after the time indicated under “DATES"
or at locations other than the
Indianapolis Field Office will not
necessarily be considered in the final
rulemaking or included in the
Administrative Record.

Public Hearing

Persons wishing to comment at the
public hearing should contact the person
listed under “FOR FURTHER INFORMATION
CONTACT" by the close of business on
August 26, 1991. If no one requests an
opportunity to comment at a public
hearing, the hearing will not be held.

Filing of a written statement at the
time of the hearing is requested as it will
greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate responses
and appropriate questions.

The public hearing will continue on
the specified data until all persons
scheduled to comment have been heard.
Persons in the audience who have not
been scheduled to comment and who
wish to do so will be heard following
those scheduled. The hearing will end
after all persons who desire to comment
have been heard.

Public Meeting

If only one person requests an
opportunity to comment at a hearing, a
public meeting, rather than a public
hearing, may be held. Persons wishing to
meet the OSM representatives to
discuss the proposed amendment may
request a meeting at the Indianapolis

Field Office by contacting the person
listed under "FOR FURTHER INFORMATION
coNTACT.” All such meetings will be
open to the public and, if possible,
notices of meetings will be posted in
advance at the locations listed above
under “ADDRESSES". A summary of the
meeting will be included in the
Administrative Record.

List of Subjects in 28 CFR Part 914
Intergovernmental relations, Surface
mining, Underground mining.
Dated: August 1, 1991,
Carl C. Close,
Assistant Director, Eastern Support Center.
[FR Doc. 91-18943 Filed 8-8-91; 8:45 am|
BILLING CODE 4310-05-M

30 CFR Part 931

New Mexico Permanent Regulatory
Frogram

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule; reopening and
extension of public comment period on
proposed amendment.

SUMMARY: OSM is announcing receipt of
additional explanatory information and
revisions pertaining to a previously
proposed amendment to the New
Mexico permanent regulatory program
(hereinafter, the "New Mexico
program'') under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA). The additional explanatory
information and revisions for New
Mexico’s proposed rules pertain to
protection of hydrologic balance;
reclamation plans; transportation
facilities; subsidence control; permit
information requirements; performance
standards for coal exploration; the
protection of threatened and endangered
species; revegetation; roads; cessation
orders; and requirements for exemption.
The amendment is intended to revise the
New Mexico program to be consistent
with the corresponding Federal
regulations and to provide additional
safeguards.

This notice sets forth the times and
locations that the New Mexico program
and proposed amendment to that
program are available for public
inspection and the reopened comment
period during which interested persons
may submit written comments on the
proposed amendment.

DATES: Written comments must be
received by 4 p.m., m.d.t., August 26,
1991.
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ADDRESSES: Written comments should

be mailed or hand delivered to Robert

H. Hagen at the address listed below.
Copies of the New Mexico program,

the proposed amendment, and all

written comments received in response
to this notice will be available for public
review at the addresses listed below
during normal business hours, Monday
through Friday, excluding holidays. Each
requester may receive one free copy of
the proposed amendment by contacting
0SM's Albuquerque Field Office.

Robert H. Hagen, Director, Albuquerque
Field Office, Office of Surface Mining
Reclamation and Enforcement, 625
Silver Avenue, SW., suite 310,
Albuquerque, NM 87102, telephone
(505) 766-1486.

New Mexico Energy & Minerals
Department, Mining and Minerals
Division, 2040 South Pacheco Street,
Santa Fe, NM 87505, telephone (505)
827-5970.

FOR FURTHER INFORMATION CONTACT:

Robert H. Hagen, Director, Albuguerque

Field Office or telephone number (505)

766-1486.

SUPPLEMENTARY INFORMATION:

I. Background on the New Mexico
Program.

On December 31, 1980, the Secretary
of the Interior conditionally approved
the New Mexico program. General
background information on the New
Mexico program, including the
Secretary's findings, the disposition of
comments, and the conditions of
approval of the New Mexico program
can be found in the December 31, 1980,
FEDERAL REGISTER (45 FR 86459).
Subsequent actions concerning New
Mexico's program and program
amendments can be found at 30 CFR
931.15, 931.16, and 931.30.

II. Proposed Amendment.

By letter dated January 16, 1991
(Administrative Record No. NM-623),
New Mexico submitted a proposed
amendment to its program pursuant to
SMCRA. New Mexico submitted the
proposed amendment in response to
letters dated May 11 and November 1,
1989, and February 7 and June 22, 1990,
that OSM sent to New Mexico in
accordance with 30 CFR 732.17(c)
(Administrative Record Nos. NM—494,
NM-550, NM-563, and NM-596).

The rules that New Mexico proposed
to revise were: Coal Surface Mining
Commission (CSMC) Rules 80-1-1-5, 11—~
17, and 11-19, ownership and control;
CSMC Rules 80-1-7-13, 7-14, 11-29, and
30-11, permit information requirements;
CSMC Rule 80-1-8-25, reclamation
plans; CSMC Rules 80-1-9-37, 940, 19—

15, 20-159, and 20-151, roads and
transportation facilities; CSMC Rules
80-1-89-39, 20-121, and 20-124,
subsidence control; CSMC Rules 80-1-
11-20 and 11-24, permit rescission;
CSMC Rules 80-1-12-10, 34-1, 34-2, 34—
3, 344, 34-5, 34-6, 34-7, 34-8, 34-9, and
34-10, exemption for coal extraction
incidental to the extraction of other
minerals; CSMC Rule 80-1-19-17, coal
exploration; CSMC Rule 80-1-20-93,
coal processing waste; and CSMC Rules
80-1-20-116 and 20-117, revegetation,

OSM published a notice in the
January 29, 1991, Federal Register (56 FR
3234) announcing receipt of the
amendment and inviting public comment
on the adequacy of the proposed
amendment (Administrative Record No.
NM-626). The public comment period
closed February 28, 1991.

By letter dated February 6, 1991, New
Mexico submitted, on its own initiative,
a proposed revision to CSMC Rule 80-1-
20-97(b) pertaining to threatened and
endangered species (Administrative
Record No. NM-627) and requested that
the proposed revision be included in the
amendment it proposed on January 16,
1991. By letter dated March 286, 1991,
New Mexico proposed further revisions
to CSMC Rule 80-1-20-97(b)
(Administrative Record No. NM-635).

During its review of the amendment,
OSM identified concerns relating to
CSMC Rule 80-1-8-25(c), reclamation
plans for permanent and temporary
impoundments; CSMC Rule 80-1-9-37,
transportation facilities; CSMC Rule 80—
1-9-39 (b) and (c), 20-121(a), and 20-124,
subsidence control; CSMC 80-1-11-
29(a), permit information requirements;
CSMC Rule 80-1-19-15(c)(4),
performance standards for coal
exploration; CSMC Rule 80-1-20-93(e),
coal processing waste; CSMC Rule 80-1-
20-97 (b) and (c), protection of
threatened and endangered species;
CSMC Rules 80-1-20-116 and 20-117,
revegetation; CSMC Rules 80-1-20-
150(d)(1), roads; CSMC Rule 80-1-30-
11(a), cessation orders; and CSMC Rule
80-1-34-6(a)(2), requirements for
exemption. OSM notified New Mexico
of the concerns by letter dated April 15,
1991 (Administrative Record No. NM-
636).

New Mexico responded in a letter
dated July 22, 1991 by submitting a
revised amendment (Administrative
Record No. NM-645). The regulations
that new Mexico proposes to amend are:
CSMC Rule 80-1-9-21(c), protection of
the hydrologic balance; CSMC Rule 80~
1-9-25 (b) and (e), reclamation plans
related to sedimentation ponds and coal
processing waste dams and
embankments; CSMC Rule 80-1-9-37,
transportation facilities; CSMC Rule 80—

1-9-39 (b), (c) and (d), subsidence
control; CSMC Rule 80-1-11-29 (a) and
(d), permit information requirements;
CSMC Rule 80-1-19-15(c), performance
standards for coal exploration; CSMC
Rule 80-1-20-97 (b) and (c), the
protection of threatened and endangered
species; CSMC Rules 80-1-20-116 and
20-117(c), revegetation; CSMC Rule 80~
1-20-150, roads; CSMC Rule 80-1-30-11,
cessation orders; and CSMC Rule 80-1-
34-6, requirements for exemption

I11. Public Comment Procedures.

OSM is reopening the comment period
on the proposed New Mexico program
amendment to provide the public an
opportunity to reconsider the adequacy
of the proposed amendment in light of
the additional materials submitted. In
accordance with the provisions of 30
CFR 732.17(h), OSM is seeking
comments on whether the proposed
amendment satisfies the applicable
program approval criteria of 30 CFR
732.15. If the amendment is deemed
adequate, it will become part of the New
Mexico program.

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter's recommendations.
Comments received after the time
indicated under “DATES" or at
locations other than the Albuquerque
Field office will not necessarily be
considered in the final rulemaking or
included in the Administrative Record.

List of Subjects in 30 CFR Part 931
Intergovernmental relations, Surface
mining, Underground mining.
Dated: August 2, 1991.

Raymond L. Lowrie,
Assistant Director, Western Support Center.

[FR Doc. 91-18944 Filed 8-8-91; 8:45 am]
BILLING CODE 4310-05-M

30 CFR Part 935

Ohio Permanent Regulatory Program;
Revision of Administrative Rule

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule.

SUMMARY: OSM is announcing the
receipt of proposed Program
Amendment Number 51 to the Ohio
permanent regulatory program
(hereinafter referred to as the Ohio
program) under the Surface nining
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Control and Reclamation Act of 1977
(SMCRA). The amendment was initiated
by Ohio and is intended to revise one
rule in the Ohio Administrative Code to
authorize the use of excess spoil from a
valid, permitted coal mining operation
for the reclamation of an adjacent
unreclaimed area.

This notice sets forth the times and
locations that the Ohio program and
proposed amendments to that program
will be available for public inspection,
the comment period during which
interested persons may submit written
comments on the proposed amendments,
and the procedures that will be followed
regarding the public hearing, if one is
requested.

DATES: Written comments must be

received on or before 4 p.m. on

September 9, 1991. If requested, a public

hearing on the proposed amendments

will be held at 1 p.m. on September 3,

1991. Requests to present oral testimony

at the hearing must be received on or

before 4 p.m. on August 26, 1991.

ADDRESSES: Written comments and

requests to testify at the hearing should

be mailed or hand-delivered to Mr.

Richard J. Seibel, Director, Columbus

Field Office, at the address listed below.

Copies of the Ohio program, the

proposed amendments, and all written

comments received in response to this
notice will be available for public
review at the addresses listed below
during normal business hours, Monday
through Friday, excluding holidays.

Each requester may receive, free of
charge, one copy of the proposed
amendments by contacting OSM's
Columbus Field Office.

Cffice of Surface Mining Reclamation
and Enforcement, Columbus Field
Office, 2242 South Hamilton Road,
room 202, Columbus, Ohio 43232,
telephone (614) 866-0578

Ohio Department of Natural Resources,
Division of Reclamation, 1855
Fountain Square Court, Building H-3,
Columbus, Ohio 43224, telephone (614)
2656675

FOR FURTHER INFORMATION CONTACT:

Mr. Richard J. Seibel, Director,

Columbus Field Office (614) 866-0578.

SUPPLEMENTARY INFORMATION:

I. Background

On August 186, 1982, the Secretary of
the Interior conditionally approved the
Ohio program. Information on the
general background of the Ohio program
submission, including the Secretary's
findings, the disposition of comments,
and a detailed explanation of the
conditions of approval of the Ohio
program, can be found in the August 10,
1982 Federal Register (47 FR 34688).

Subsequent actions concerning the
conditions of approval and program
amendments are identified at 30 CFR
935.11, 935.12, 935.15, and 935.18.

1. Discussion of the Proposed
Amendment

By letter dated July 9, 1991
(Administrative Record No. OH-1546),
the Director of OSM provided Ohio with
clarification concerning OSM's position
on the reclamation of abandoned mined
lands by a mine operator in conjunction
with surface coal mining and
reclamation operations conducted by
that operator. The Director noted that a
contract for reclamation approved under
title IV of SMCRA (or under an
equivalent State AML program) is
equivalent to a permit and bond and is
thus consistent with the excess spoil
disposal requirements of section 515 of
SMCRA. State programs which issue
such contracts under a non-Federally
funded program must provide a degree
of security comparable to that afforded
by a Federally funded AML reclamation
project. Before issuing such contracts,
States must first submit and receive
OSM approval of the State policies and
procedures applicable to such non-
Federally funded contracts.

In response to the Director’s letter,
Ohio submitted proposed Program
Amendment Number 51 by letter dated
July 22, 1991 (Administrative Record No.
CH-1547). The amendment proposes to
add a new paragraph (H) to Ohio

* Administrative Code (OAC) rule

1501:13-9-07 to authorize the use of
excess spoil from a valid, permitted coal
mining operation for the reclamation of
an adjacent unreclaimed area. This new
paragraph (H) would read as follows:

(H) Excess spoil may be used outside
the permit area to reclaim unreclaimed
mined lands adjacent to the permit area
under a reclamation contract executed
pursuant to section 1513.18, 1513.27 or
1513.37 of the [Ohio] Revised Code,
provided that:

(1) If the unreclaimed lands are
abandoned mined lands, they are
eligible for reclamation under section
1513.27 or 1513.37 of the [Ohio] Revised
Code;

(2) The excess spoil is placed in an
environmentally and technically sound
manner; and

(8) The excess spoil is placed where it
will not destroy or degrade features of
environmental value.

As part of and in support of proposed
Program Amendment Number 51, Ohio
also submitted Administrative Record
information on the relevant provisions
of the Ohio Revised Code, a draft policy
statement clarifying eligibility
requirements and performance

standards for off-permit spoil placement,
and an example of a reclamation
contract executed pursuant to section
1513.27 of the Ohio Revised Code.

I11. Public Comment Procedures

In accordance with the provisions of
30 CFR 732.17(h), OSM is now seeking
comment on whether the amendment
proposed by Ohio satisfies the
applicable program approval criteria of
30 CFR 732.15. If the amendment is
deemed adequate, it will become part of
the Ohio program.

Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter's recommendations.
comments received after the time
indicated under “DATES" or at locations
other than the Columbus Field Office
will not necessarily be considered in the
final rulemaking or included in the
Administrative Record.

Public Hearing

Persons wishing to comment at the
public hearing should contact the person
listed under “FOR FURTHER INFORMATION
CONTACT" by 4 pm. on August 286, 1991,
If no one requests an opportunity to
comment at a public hearing, the hearing
will not be held.

Filing of a written statement at the
time of the hearing is requested as it will
greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate responses
and appropriate questions.

The public hearing will continue on
the specified date until all persons
scheduled to comment have been heard.
Persons in the audience who have not
been scheduled to comment and who
wish to do so will be heard following
those scheduled. The hearing will end
after all persons scheduled to comment
and persons present in the audience
who wish to comment have been heard.

Public Meeting

If only one person requests an
opportunity to comment at a hearing, a
public meeting, rather than a public
hearing, may be held. Persons wishing to
meet with OSM representatives to
discuss the proposed amendment may
request a meeting at the Columbus Field
Office by contacting the person listed
under “FOR FURTHER INFORMATION
coNTACT."” All such meetings shall be
open to the public and. if possible,
notices of the meetings will be posted at
the locations listed under “ADDRESSES."
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A written summary of each public
meeting will be made a part of the
Administrative Record.

List of Subjects in 30 CFR Part 935
Intergovernmental relations, Surface
mining, Underground mining.
Dated: July 29, 1991.
Carl C. Close,
Assistant Director, Eastern Support Center.
[FR Doc. 91-18811 Filed 8-8-91; 8:45 am]
BILLING CODE 4310-05-M

30 CFR Part 950

Wyoming Permanent Regulatory
Program

aGeNcy: Office of Surface Mining
Reclamation and Enforcement (OSM),
Department of Interior.

ACTION: Proposed rule; reopening and
extension of comment period.

SUMMARY: OSM is announcing receipt of
additional explanatory information
pertaining to a previously proposed
amendment to the Wyoming permanent
regulatory program (hereinafter, the
“Wyoming program") under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). The proposed
amendment would revise statutory
provisions pertaining to the review of
mine permit applications, land use
definitions, and standards for the
Wyoming Game and Fish Commission in
providing consultation on and approval
of the reclamation of surface mined land
for fish and wildlife habitat. The
proposed amendment is intended to
revise the State program to clarify
ambiguities and improve operational
efficiency.

This notice sets forth the times and
locations that the Wyoming program
and proposed amendment to that
program are available for public
inspection and the comment period
during which interested persons may
submit written comments on the
proposed amendment.

DATES: Written comments must be
received by 4 p.m., m.d.t., August 26,
1991.

ADDRESSES: Written comments should
be mailed or hand delivered to Guy
Padgett at the address listed below.
Copies of the Wyoming program, the
proposed amendment, the additional
explanatory information, and all written
comments received in response to this
notice will be available for public
review at the address listed below
during normal business hours, Monday
through Friday, excluding holidays. Each
requester may receive one free copy of

the proposed amendment by contacting

OSM's Casper Field Office.

Guy Padgett, Director, Casper Field
Office, Office of Surface Mining
Reclamation and Enforcement, 100
East B Street, room 2128, Casper, WY
82601-1918; telephone (307) 261-5778.

Wyoming Department of Environmental
Quality, Land Quality Division,
Herschler Building—Third Floor West,
122 West 25th Street, Cheyenne, WY
82002; telephone (307) 777-7756.

FOR FURTHER INFORMATION CONTACT:

Guy Padgett, Director, Casper Field

Office on telephone number (307) 261~

5776.

SUPPLEMENTARY INFORMATION:
I. Background on the Wyoming Program

On November 26, 1980, the Secretary
of the Interior conditionally approved
the Wyoming program. General
background information on the
Wyoming program, including the
Secretary's findings, the disposition of
comments, and conditions of approval of
the Wyoming program can be found in
the November 26, 1980, Federal Register
(45 FR 78637). Subsequent actions
concerning Wyoming's program and
program amendments can be found at 30
CFR 950.12, 950.15, 950.16, and 950.20.

II. Proposed Amendment

By letter dated March 21, 1991
(administrative record No. Wy-15-1),
Wyoming submitted a proposed
amendment to its program pursuant to
SMCRA. Wyoming submitted the
proposed amendment at its own
initiative to clarify ambiguities and
improve operational efficiency of its
program.

Wyoming proposes to amend the
following provisions of the Wyoming
Environmental Quality Act: W.S. 35-11~
406(h) (new language has been proposed
for insertion that would preclude the
Administrator from raising as issues any
items not previously identified as
deficient at the close of the first 150-day
review period, unless the applicant in
subsequent revisions significantly
modifies the application); W.S. 35-11-
103 (proposes the addition of definitions
for fish and wildlife habitat and grazing
land); and W.S. 35-11-402 (proposal
would establish standards to be used by
the Wyoming Game and Fish
Commission in providing consultation
on and approval of the reclamation of
surface mined land for fish and wildlife
habitat).

OSM published a notice in the April 5,
1991, Federal Register (56 FR 14041)
announcing receipt of the amendment
and inviting public comment on the
adequacy of the proposed amendment

(administrative record No. WY-15-7).
The public comment period closed May
6, 1991. A public meeting was requested
and held on June 14, 1991. The summary
notes for that meeting (administrative
record No. WY-15-18) are available for
public review at the locations listed
under 'ADDRESSES."

During its review of the amendment,
OSM identified some concerns relating
to the proposed statutory changes at
W.S. 35-11-406(h), 35-11-103, and 35-
11-402. OSM notified Wyoming of the
concerns by letter dated July 1, 1991
(administrative record No. WY-15-19).
Wyoming responded by submitting, in a
letter dated July 10, 1991, additional
explanatory information (Administrative
record No. WY-15-20).

111. Public Comment Procedures

OSM is reopening the comment period
on the proposed Wyoming amendment
to provide the public an opportunity to
reconsider the adequacy of the
amendment in light of the additional
materials submitted. In accordance with
the provisions of 30 CFR 732.17(h), OSM
is seeking comments on whether the
proposed amendment satisfies the
applicable program approval criteria of
30 CFR 732.15. If the amendment is
deemed adequate, it will become part of
the Wyoming program.

Written Comments

Written comments should be specific,
pertaining only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter's recommendations.
Comments received after the time
indicated under "DATES" or at
locations other than the Casper Field
Office will not necessarily be
considered in the final rulemaking or
included in the administrative record.

List of Subjects in 30 CFR Part 950
Intergovernmental relations, Surface
mining, Underground mining.
Dated: August 2, 1991.
Raymond L. Lowrie,

Assistant Director, Western Support Center.
[FR Doc. 91-18945 Filed 8-8-91; 8:45 am|)

DEPARTMENT OF DEFENSE
Office of the Inspector General
32 CFR Part 295

Office of the Inspector General,
Freedom of Information Act Program

AGENCY: Office of the Inspector General
(OIG), Defense.
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ACTION: Proposed rule.

suMmARY: The Department of Defense,
Office of the Inspector General has been
designated a DoD Component for the
purposes of responding to requests
made pursuant to the Freedom of
Information Act (FOIA). This proposed
rule establishes the policy and
procedures by which the public may
request information from the Office of
the Inspector General under the FOIA.
DATES: Written comments must be
received by September 9, 1991.
ADDRESEES: Send comments to the
Assistant Director, FOIA/PA Division,
Asgistant Inspector General for
Investigations, room 1018, 400 Army
Navy Drive, Arlington, VA 22202.

FOR FURTHER INFORMATION CONTACT:
C. Sue Nelson, (703) 697-6035.
SUPPLEMENTARY INFORMATION: In FR
Doc. 88-28271 appearing on December
13, 1983, the Office of the Secretary of
Defense published a notice announcing
the redesignation of the Department of
Defense, Office of the Inspector General
as a DoD Component for responding to
FOIA requests. The proposed rule that
was published in FR Doc. 83-11237
appearing on March 17, 1989, was never
finalized because of a change in the
incumbent Inspector General,
amendment of the Department of
Defense Regulation implementing the
FOIA, and the need for coordinating the
amended portions of the Regulation
within the Office of the Inspector
General. This proposed rule replaces the
prior proposed rule.

List of Subjects in 32 CFR Part 295
Freedom of Information
Accordingly, title 32, chapter 1,

subchapter P, is proposed to be

amended to add part 295 as follows:

PART 295—CFFICE OF THE
INSPECTOR GENERAL, FREEDOM OF
INFORMATION ACT PROGRAM

Purpose.

Applicability.

Definition of OIG records.
Other definitions.

Policy.

Responsibilities.
Procedures.

Annual report.
Organization and mission.

Appendix A to Part 285—For Official Use
Only (FOUO).

Appendix B to Part 205—Exemplions.
Authority: 5 U.S.C. 552.

§295.1 Purpose.
This part establishes the policy and
sets forth the procedures by which the

public may obtain information and
records from the Inspector General (IG)
under the Freedom of Information Act
(FOIA). It implements title 5, United
States Code (U.S.C.) section 552, as
amended by the Freedom of Information
Reform Act of 1986, 32 CFR part 285 and
32 CFR part 288.

§ 295.2 Applicability.

The provisions of this part are
applicable to all components of the
Office of the Inspector General (OIG)
and govern the procedures by which
FOIA requests for information will be
processed and records may be released
under the FOIA.

§ 295.3 Definition of OIG records.

(a) The products of data compilation,
such as books, papers, maps, and
photographs, machine readable
materials or other documentary
materials, regardless of physical form or
characteristics, made or received by an
agency of the United States Government
under Federal law in connection with
the transaction of public business and in
the OIC’s possession and control at the
time the FOIA request is made.

(b) The following are not included
within the definition of the word
“record”:

(1) Objects or articles, such as
structures, furniture, vehicles and
equipment, whatever their historical
value, or value as evidence.

(2) Administrative tools by which
records are created, stored, and
retrieved, if not created or used as
sources of information about
organizations, policies, functions,
decisions, or procedures of the OIG.
Normally, computed software, including
source code, object code, and listings of
source and object codes, regardless of
medium are not agency records. (This
does not include the underlying data
which is processed and produced by
such software and which may in some
instances be stored with the software.)
Exceptions to this position are outlined
in § 295.4(c).

(3) Anything that is not a tangible or
documentary record, such as an
individual's memory or oral
communication.

(4) Personal records of an individual
not subject to agency creation or
retention requirements, created and
maintained primarily for the
convenience of an OIG employee, and
not distributed to any other OIG
employee for their official use, or
otherwise disseminated for official use.

(5) Information stored within a
computer for which there is no existing
computer program for retrieval of the
requested information.

(c) In some instances, computer
software may have to be treated as an
agency record and processed under the
FOIA. These situations are rare, and
shall be treated on a case-by-case basis.
Examples of when computer software
may have to be treated as an agency
record are:

(1) When the data is embedded within
the software and can not be extracted
without the software. In this situation,
both the data and the software must be
reviewed for release or denial under the
FOIA.

(2) Where the software itself reveals
information about organizations,
policies, functions, decisions, or
procedures of the OIG, such as computer
models used to forecast budget outlays,
calculate retirement system costs, or
optimization models on travel costs.

(3) See appendix B to this part for
further information on release
determinations of computer software.

(d) If unaltered publications and
processed documents, such as
regulations, manuals, maps, charts, and
related geophysical materials are
available to the public through an
established distribution system with or
without charge, the provisions of 5
U.S.C. 552(a)(3) normally do not apply
and they need not be processed under
the FOIA. Normally, documents
disclosed to the public by publication in
the Federal Register also require no
processing under the FOIA. In such
cases, the OIG will direct the requester
to the appropriate source to obtain the
record.

§ 295.4 Other definitions.

(a) FOIA Reguest. A written request
for OIG records, made by any person,
including a member of the public (U.S.
or foreign citizen), an organization, or a
business, but not including a Federal
agency or a fugitive from the law that
either explicitly or implicitly invokes the
FOIA, 32 CFR part 285 and 32 CFR part
286, or this part.

(b) Initial Denial Authority (IDA). The
official who has been granted authority
to withhold records requested under the
FOIA, for one or more of the nine
categories of records exempt from
mandatory disclosure, by the head of
the OIC Component designated by the
IG to administer the IG FOIA Program.

(c) Appellate Authority. The IG or his
or her designee having jurisdiction for
this purpose over the record.

(d) Administrative Appeal. A request
by a member of the general public, made
under the FOIA, asking the appellate
authority of the OIG to reverse an IDA
decision to withhold all or part of a
requested record or an {DA decision to
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deny a request for waiver or reduction
of fees.

(e) Public Interest. Public interest is
official information that sheds light on
an agency's performance of its statutory
duties because the information falls
within the statutory purpose of the FOIA
of informing citizens about what their
Government is doing. That statutory
purpose, however, is not fostered by
disclosure of information about private
citizens that is accumulated in various
governmental files that reveals little or
nothing about an agency's or official's
own conduct.

§295.5 Policy.

(a) General. (1) It is the policy of the
0OIG to promote public trust by
conducting its activities in an open
manner, and by providing the public
with the maximum amount of accurate
and timely information concerning those
activities, consistent with the need for
security and adherence to other
requirements of law and regulation.

(2) Records not specifically exempt
from disclosure under the FOIA or
prohibited by statutory or other
regulatory requirements will, upon
request, be made readily accessible to
the public.

(3) Records that are specifically
exempt from disclosure under the FOIA
or prohibited by statutory or other
regulatory requirements will be withheld
from the public only upon the
determination of the Initial Denial
Authorities identified in § 295.8 of this
part, or the designated Appellate
Authority.

(b) News Media Requests. (1)
Requests from news media
representatives for records that would
not be withheld if requested under the
FOIA or prohibited from release under
other statutory or regulatory authority,
will be released promptly by the OIG
element originating the record.

(2) Requests from news media
representatives for records that are
exempt from release under the FOIA, or
prohibited from release under other
statutory or regulatory authority will be
provided to the Freedom of Information
Ag:t and Privacy Act (FOIA/PA)
Division, Office of the Assistant
Inspector General for Investigations,
along with the requested records, for
review and a release determination and
the news media representatives will be
s0 advised.

(3) Extracts of the nonexempt portions
of such records may be prepared in
response to a specific request from a
news media representative but shall be
coordinated for release with the FOIA/
PA Division. Extracts shall be prepared

in accordance with the sample at
appendix to § 295.5.

(c) Control System. (1) A request for
OIG records that invokes the FOIA shall
enter a formal control system designed
to ensure compliance with the FOIA. A
release determination must be made and
the requester informed within the time
limits specified in this part.

(2) Any request for OIG records that
either explicitly or implicitly cites the
FOIA will be processed under the
provisions set forth in this part, unless
otherwise required by § 295.5(m) of this
part. All such requests shall be
forwarded to the FOIA/PA Division.

(d) Promptness of Response. (1) A
request from a member of the public for
OIG records will be responded to within
10 working days of the date of its receipt
in the FOIA /PA Division, unless a delay
is authorized.

(2) Receipt of the request will be
acknowledged and the requester will be
promptly advised of any additional
information needed to assure
compliance with procedures established
in this Part. In the event there are a
significant number of requests, e.g., 10 or
more, the requests will be processed in
order of date of receipt. This does not
preclude the OIG from completing action
on a request which can be easily
answered, regardless of its ranking
within the order of receipt. The OIG may
expedite action on a request regardless
of its ranking within the order of receipt
upon a showing of exceptional need or
urgency. Exceptional need will be
determined at the discretion of the OIC.

(3) These provisions also apply to a
request received on referral from
another DoD Component or government
agency and time limits will begin on the
date of receipt in the OIG FOIA/PA
Division.

(e) Use of Exemptions. It is OIG policy
to make records publicly available
unless they qualify for exemption under
one or more of the nine exemptions. The
OIG may elect to make a discretionary
release, however, a discretionary
release is generally not appropriate for
records exempt under exemptions (b)(1),
(b)(3), (bj(4), (b)(8) and (b)(7)(C).
Exemptions (b)(4), (b)(6) and (b)(7)(C)
can not be claimed when the requester
is the submitter of the information. The
categories of records which are exempt
from release are identified in appendix
B of this part.

(f) For Official Use Only (FOUO). The
use of FOUO markings will be
accomplished in accordance with the
provisions of appendix A of this part,
and exemptions (b)(2) through (b)(9) as
set forth in appendix B of this part.
Additional guidance will be provided to

OIG elements, as needed, by the FOIA/
PA Division.

(g) Public Domain. Nonexempt
records released under the authority of
this part are considered to be in the
public domain. Such records may also
be made available in the OIG Reading
Room located in the FOIA/PA Division.
Exempt records released pursuant to
this part or other statutory or regulatory
authority, however, may be considered
to be in the public domain only when
their release constitutes a waiver of the
FOIA exemption. When the release does
not constitute such a waiver, such as
when disclosure is made to a properly
constituted advisory committee or to a
Congressional Committee, or to an
individual to whom the record pertains,
the released records do not lose their
exempt status. Also, while authority
may exist to disclose records to
individuals in their official capacity, the
provisions of this part apply if the same
individual seeks to use the records in a
private or personal capacity.

(h) Creation of Records. (1) A record
must exist and be in the possession or
control of the OIG at the time of the
request to be considered subject to
release under this part and the FOIA.
Mere possession of a record does not
presume OIG control and such records,
or identifiable portions thereof, will be
referred to the originating agency for a
release determination and/or direct
response to the requester. There is no
obligation to create nor compile a record
to satisfy a FOIA request; however, the
OIG may compile a new record when
doing so would result in a more useful
response to the requester, or be less
burdensome to the OIG than providing
the existing records, and the requester
does not object. The cost of creating or
compiling such a record will not be
charged to the requester unless the fee is
equal to, or less than, the fee that would
be charged for providing the existing
record. Any fee assessments will be
made in accordance with chapter VI of
DoD 5400.7-R (32 CFR part 286).

(2) With respect to electronic data, the
issue of whether records are actually
created or merely extracted from an
existing database is not always readily
apparent. Consequently, when
responding to FOIA requests for
electronic data where creation of a
record, programming, or particular
format are questionable, the OIG will
apply a standard of reasonableness. In
other words, if the capability exists to
respond to the request, and the effort
would be a business as usual approach,
then the request will be processed.
However, the request will not be
processed where the capability to
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respond does not exist without a
significant expenditure of resources,
thus not be normal business as usual
approach.

(i) Describing Records Sought. (1) 1t is
the respensibility of the member of the
public requesting records to adequately
identify the records. A member of the
public must describe the records sought
with sufficient information to permit the
OIG to locate the records with a
reasonable amount of effort, since the
FOIA does not authorize “fishing
expeditions.” Descriptive information
about a record may be divided into two
broad categories: ;

(i) Category 1 is file-related and
includes information such as type of
record (for example, memorandum),
title, index citation, subject area, date
the record was created, and originator.

(ii) Category II is event-related and
includes the circumstances that resulted
in the record being created or the date
and circumstances surrounding the
event the record covers.

(2) When the OIG receives a request
that does not “reasonably describe” the
requested record with sufficient
Category 1 information to permit the
conduct of an organized nonrandom
search, or sufficient Category I
information to permit inference of the
Category I elements needed to conduct
such a search, the requester will be
notified in writing of the defect and of
the need for more specific identification
of the records sought. The specificity
letter will provide guidance in
identifying the records sought and in
reformulating the request to reduce the
burden on the OIG in complying with
the FOIA. The OIG is not obligated to
act on requests until an adequate
description is provided by the requester.

(3) When the OIG receives a request
in which only personal identifiers, e.g.,
name and Social Security Account
Number, are provided in connection
with the request for records concerning
the requester, only records retrievable
by personal identifiers will be searched.
The search for such records may be
conducted under Privacy Act
procedures. No record will be denied
that is releasable under the FOIA.

(j) Referrals. (1) The OIG has the
responsibility of protecting the identify
of individuals who make protected
disclosures of wrongdoing on the part of
others, under the “"Whistleblower
Protection Acts”. When a FOIA
requester has identified himself/herself
as the “"Whistleblower” in the matter for
which records are being sought, in
accordance with § 285.7(b)(3) of this
part, or the FOIA/PA Division can
reasonably determine that the FOIA
requester is the “Whistleblower", the

individual's identity will continue to be
protected in all of the following
circumstances involving referrals,
except to the extent that such protection
will impede the release of responsive
records to the requester. In such event,
the requester will be advised of the
impedance and offered the option of
allowing himself/herself to be identified
solely for the purpose of obtaining
maximum release of records responsive
to the FOIA request. If the requester
chooses to continue anonymity, the
request will be processed only to the
extent that will allow continued
protection of the individual's identity.

(1) The OIG will refer a FOIA request
to another DoD Component or to a
Government agency outside the DoD
when the OIG has no records responsive
to the request, but believes the other
DoD Component or outside agency may
have, and the other DoD Component or
outside agency has confirmed that it
holds the record. When the other DoD
Component or outside agency agrees to
the referral, the requester will be
advised of the referral and that the OIG
has no responsive records, with the
following exceptions:

(i) If it is determined by the other DoD
Component or outside agency that the
existence or nonexistence of the record
itself is classified, the OIG will inform
the requester only that the OIG has no
responsive record and no referral will
take place.

(ii) If the record falls under one or
more of the “Exclusions” under the
FOIA (see appendix B of this part), as
determined by the other DoD
Component or outside agency, the OIG
will advise the requester only that the
OIG has no responsive record and no
referral will take place.

(2) The OIG will refer a record, or
portions of a record that holds but that
was criginated by another DoD
Component or outside agency, or for a
record that contains substantial
information that originated with another
DoD Component or outside agency, to
that Component or agency (unless the
agency is not subject to the FOIA) for a
release determination and/or direct
response to the requester. In any such
case, direct coordination will be effected
and concurrence obtained from the
other Component or agency prior to the
referral. A copy of the record will be
provided to the Component or agency
with the referral, and the requester will
be notified of the referral, consistent
with any security requirements or
“Exclusion” provisions of the FOIA. The
OIG will not, in any case, release or
deny such records without prior
consultation with the other DoD
Component or outside agency. If the

requester is the “Whistleblower”, the
record or portion of the record will be
provided to the DoD Component or
agency, with a request for a release
determination and return of the record
to the OIG for response to the requester.

(3) The OIG will refer a FOIA request
for a clessified record that it holds, but
did not originate, to the originating DoD
Component or outside agency (unless
the agency is not subject to to the
FOIA), If the record criginated with the
OIG but the classification is derivative,
i.e., contains classified information that
originated elsewhere and was
incorporated in the OIG record, the
record. will be referred to the originating
authority with a recommendation for
release; or, after consultation with the
originating authority, with a request for
a declassification review and/or release
determination and return of the record.
If the requester is the “Whistleblower”,
the record will be provided to the
originating authority with a request for a
release determination and return of the
record to the OIG for response to the
requester.

(4) The OIG may also refer a request
for a record that was originated by the
OIG for the use of another DoD
Component or outside agency, to that
Component or agency with a
recommendation for release, after any
necessary coordination. The requester
will be notified of such action consistent
with any security requirements or
“Exclusion” provisions of the FOIA.

(5) A FOIA request for investigative,
intelligence, or any other type of record
on loan from another DoD Component
or outside agency to the OIG for a
specific purpose will be referred to the
DoD Component or outside agency that
provided the records, if the records are
restricted from further release and so
marked. However, if for investigative or
intelligence purposes, the outside
Component or agency desires anonymity
as determined through coordination, the
OIG will respond directly to the
requester.

(8) A FOIA request for a record, or
portions of a record, held by the OIG,
that originated with a non-U.S.
government agency that is not subject to
the FOIA, will be responded to by the
OI1G.

(7) Notwithstanding anything to the
contrary in this section, all requesters
seeking National Security Council (NSC)
or White House documents will be
advised that they should write directly
io the NSC or White House for such
documents. Should the requester insist
upon an OIG search for these records,
the OIG will conduct an appropriate
search pursuant to the FOIA. OIG/DoD




Federal Register / Vol. 56, No. 154 / Friday, August 9, 1991 / Proposed Rules

37877

documents in which the NSC or White
House has a concurrent reviewi

interest will be forwarded by the FOIA/
PA Division to the Director, Freedom of
Information and Security Review
(DFOISR), Office of the Assistant
Secretary of Defense (Public Affairs)
(OASD(PA)), which shall effect
coordination with the NSC or White
House, and return the documents to the
originating agency after NSC review and
determination. The FOIA /PA Division
will forward any documents found in
OIG files that are responsive to the
FOIA request to DFOISR, OASD(PA) for
their coordination with the NSC or
White House, and return to the OIG

with a release determination for final
processing of the request.

(8) On occasion, the OIG receives
FOIA requests for General Accounting
Office (GAO) documents containing
OIG information. Even though the GAQ
is outside of the Executive Branch, and
not subject to the FOIA, all FOIA
requests for GAO documents containing
DoD information received directly from
the public, or on referral from the GAO,
will be processed under the provisions
of the FOIA.

(k) Authentication of Records.

Records provided under this Part will be
authenticated, upon written request, to
fulfill an official Government or other
legal function. This service is in addition
to that required under the FOIA and is
not included in the FOIA fee schedule:
therefore, a fee of $5.20 may be charged
for each such authentication.

() Records Management. FOIA
records shall be maintained and
disposed of in accordance with
Inspector General Defense Manual
(IGDM) 5015.2,* “Records Management
Program”.

(m) Relationship Between the FOIA
and the Privacy Act (PA). Not all
requesters are knowledgeable of the
appropriate statutory authority to cite
when requesting records. In some

inslances, they may cite neither Act, but
willimply one or both Acts. For these
reasons, the following guidelines are
provided to ensure that requesters
receive the greatest amount of access
rights under both Acts:

(1) Where requesters seek records
about themselves which are contained
in a PA system of records and cite or
imply the PA, the OIG will process their
fequests under the provisions of the PA.

' (2} Where requesters seek records
about themselves which are not
tontained in a PA system of records and
e ———

r’ Copies may be obtained, if needed, from the
li‘-'»:'mat_mn and Operations Support Directorate,
Publications Management Branch, room 420, 400
Army Navy Drive, Arlington, VA 22202-2884.

cite or imply the PA, the requests will be
processed under the provisions of the
FOIA, since they have no access under
the PA.

(3) Where requesters seek records
about themselves that are contained in a
PA system of records and cite or imply
the FOIA or both Acts, the requests will
be processed under the time limits of the
FOIA and the exemptions and fees of
the PA. This is appropriate since greater
access will generally be received under
the PA.

(4) Where requesters seek agency
records (as opposed to personal records)
and cite or imply the PA and FOIA, or
where requesters cite or imply only the
FOIA, the requests will be processed
under the FOIA.

(5) Requesters will be advised in the
final responses to their requests why a
particular Act was used in processing
their requests.

(n) Index and “(a)(2)” Materials. (1)
No order, opinion, statement of policy,
interpretation, staff manual or
instruction (except as indicated below)
issued after July 4, 1967, which is not
indexed and either made available or
published, may be relied upon, used, or
cited as a precedent against any
member of the public unless that
individual has actual and timely notice
of the contents of such materials. Such
actual and timely notice may not be
after-the-fact; i.e., after the individual
has suffered some adverse effect.
Materials identified as “(a)(2)" are:

(i) Final opinions, including concurring
and dissenting opinions, and orders
made in the adjudication of cases, as
defined in 5 U.S.C. 551, that may be
cited, used, or relied upon as precedents
in future adjudications.

(i) Statements of policy and
interpretations that have been adopted
by the agency and are not published in
the Federal Register.

(iii) Administrative staff manuals and
instructions, or portions thereof, that
establish OIG policy or interpretations
of policy that affect a member of the
public. This provision does not apply to
instructions for employees on tactics
and techniques to be used in performing
their duties, or to instructions relating
only to the internal management of the
OIG. Examples of manuals and
instructions not normally made
available are:

(A) Those issued for audit,
investigation, and inspection purposes,
or those that prescribe operational
tactics, standards of performance, or
criteria for defense, prosecution, or
settlement of cases.

(B) Operations and maintenance
manuals and technical information
concerning munitions, equipment,

systems, and foreign intelligence
operations.

(2) Thus, materials considered to meet
the preceding definition of the FOIA
“(a)(2)" requirements will be made
available for public inspection and
copying upon written request to the
address indicated in § 295.7(b)(1) of this
part, unless such materials have been
published and are offered for sale or
subscription. Upon receipt of the
request, arrangements will be made at a
time convenient to both the requester
and the OIG, for the review and copying.
If the publishing activity is out of stock
of the published, for sale material and
does not intend to reprint, then the
preceding procedure will apply to the
published material as well.

(3) When appropriate, the cost of
copying any “(a)(2)"” materials will be
imposed upon the individual requesting
the copy in accordance with chapter VI
of DoD 5400.7-R (32 CFR part 286).

(4) The OIG will prepare an index of
“(a)(2)" materials, or supplement
thereto, arranged topically or by
descriptive words rather than by case
name or numbering system so that
members of the public can readily locate
material. Separate case name and
numbering arrangements may be added
for OIG convenience.

(5) The IG has determined that it is
not practical nor feasible to prepare an
index of the “(a)(2)" materials on a
quarterly basis, nor to publish the
annual “IG Publications Index" in the
Federal Register because of the volume.
This index is available to the public at
no cost upon written request to:
Acquisition and Resources
administration Directorate, Publications
management Branch, room 413, 400
Army Navy Drive, Arlington, Virginia
22202~-2884. It may be necessary to deny
all or portions of some documents listed
in the index that fall within one or more
exemptions of the FOIA.

(0} Fees and Fee Waivers. (1) Fees
will be assessed under the FOIA as set
forth in chapter VI of DoD 5400.7-R (32
CFR part 286).

(2) Requesters must indicate their
willingness to pay fees in their initial
FOIA request. If a waiver of fees is
requested, a statement regarding their
willingness to pay fees in the event a
waiver or reduction of fees is denied is
still required. Any requests not
containing a statement regarding a
willingness to pay assessed fees will not
be processed and the requester will be
s0 advised.

(3) Fees will not be required to be paid
in advance of processing the request for
release of the records requested
except:
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(i) When the requester is known to be
in default of payment of fees incurred in
connection with a previous request.

{ii) When the total amount of
estimated fees assessable to the
requester exceeds $250.00 and waiver is
not appropriate, a “‘good faith” deposit
of half of the amount of the estimated
fees may be required before completing
the processing of the request, or
providing the requested records, in the
case of a requester with no history of
payment. Where the requester has a
history of prompt payment, the OIG will
notify the requester of the likely cost
and obtain satisfactory assurance of full
payment.

(4) When the OIG has completed all
work on a request and the documents
are ready for release, advance payment
may be requested before forwarding the
documents if there is no payment history
on the requester. Where there is a
history of prompt payment by the
requester. Where there is a history of
prompt payment by the requester, the
OIG will not hold documents ready for
release pending payment.

(5) Fee waivers will be granted on a
case-by-case basis when the OIG
determines that waiver or reduction of
the fees is in the public interest because
furnishing the information is likely to
contribute significantly to public
understanding of the operations or
activities of the OIG and the Department
of Defense; and, is not primarily in the
commercial interest of the requester. In
any request for waiver of fees, the
requester must provide sufficient
information to enable the IDA to make a
proper determination of whether or not
the fees should be waived.

(6) In cases where the requester fails
to provide sufficient persuasive
information upon which to make a
determination for waiver of the fees, the
requester shall be so informed and given
the opportunity to submit additional
justification. Absent such justification,
the requester may be required to pay
fees appropriate to his/her category, if
provision of the information is
determined not to be in the public
interest of benefit.

(7) Payments of fees must be by check
or U.S. Postal money order made
payable to the Treasurer of the United
States. Cash payments cannot be
accepted.

(p) Appeals and Judicial Action. (1) If
the designated IDA declines to provide a
requested record because the official
considers it exempt from disclosure
under one or more of the nine
exemptions of the FOIA, that decision
may be appealed by the requester to the
designated Appellate Authority. The
appeal should be submitted in writing

by the requester within 60 calendar days
after the date of the initial denial letter.
In cases where incremental release
actions have been taken on an initial
request, the time for the appeal will not
begin until the date of the last denial of
release letter.

(2) A “no record” finding may be
considered to be adverse, and if so
interpreted by the requester, may be
appealed using the normal OIG appeal
procedures. The OIG will conduct an
additional search of files, based on the
receipt of an appeal to a “no record”
response, as a part of the appellate
process.

(3) All finzal decisions rendered on
appeals will be made to the requesters
in writing by the Appellate Authority,
after consultation with the Office of
General Counsel (OGC) representative
to the OIG, and other appropriate OIG
elements.

(4) Final determinations on appeals
normally shall be made within 20
working days after receipt. The appeal
will be deemed to have been received
when it reaches the FOIA/PA Division,
for administrative processing on behalf
of the Appellate Authority. Misdirected
appeals are to be referred expeditiously
to the FOIA/PA Division.

(5) A requester will be deemed to
have exhausted his/her administrative
remedies after he/she has been denied
the requested record or waiver/
reduction of fees, by the designated
Appellate Authority, or when the OIG
FOIA/PA Division fails to respond to
the request within the time limits
prescribed by the FOIA, DoD 5400.7-R
(32 CFR part 286) and this part. The
requester may then seek judicial action
from a U.S. District Court in the district
in which the requester resides, has a
principal place of business, in the
district in which the record is located, or
in the District of Columbia.

(6) Records that are denied on appeal
shall be retained for a period of six
years, in accordance with IGDM 5015.2,%
*Records Management Manual," to meet
the statute of limitations of claims
requirements.

Appendix to § 295.5—Extract

The material contained herein is an
Extract of information from (Name of
Original Document), which has been
determined to be in the public domain.
The remaining material not provided
herein may be requested under the
provisions of the Freedom of
Information Act.

2 See footnote 1 to § 295.5(1).

§295.6 Responsibllities.

(a) The Assistant Inspector General
(AIG) for investigations is responsible
for the overall implementation and
administration of the FOIA program in
the OIG, and for the designation of the
IDAs.

(b) The Director, Investigative Support
is designated as an IDA and is
responsible for the overall operation of
the FOIA program in the OIG.

(c) The Assistant Director, FOIA/PA
Division, Investigative Support
Dixiectorate is designated as an IDA and
will:

(1) Serve as the point of contact on all
FOIA matters for the OIG.

(2) Coordinate and respond to all
requests received from the public for
records in accordance with the policy
established and procedures set forth in
this part, and in all applicable DoD
directives, regulations and instructions.

(3) Coordinate requests received from
the public for records to the extent
considered necessary, with the DFOISR,
OASD(PA), other DoD Components,
other Federal agencies, and other OIG
elements.

(4) Arrange for the collection of fees
as prescribed by the policy established
in this Part.

(5) Maintain the FOIA case files in
accordance with IGD Manual (IGDM)
5015.2,3 “Records Management
Program"’.

(6) Recommend action to be taken on
all appeals of fees, appeals of fee waivei
denials, and appeals of denials to access
of records requested, to the Appellate
Authority.

(7) Review OIG publications to assure
that those which meet the FOIA “(a)(1)"
and “(a)(2)" requirements for
publication in the Federal Register are
prepared in proper form and transmitted
promptly for publication in the Federal
Register.

(8) Maintain copies of material
required to be made available under the
“(a)(2)" provisions of the FOIA for
examination and copying by the public,
and provide the required FOIA Reading
Room for use by the public in doing so.

(9) Establish a training program of
OIG personnel who are involved in
preparing responsive records for release
to the public under the FOIA.

(10) Prepare the Annual Report on the
FOIA for forwarding to DFOISR,
OASD(PA) as required by 32 CFR part
286.

(d) The AIGs and the Director, IG
Regional Office-Europe will:

3 See footnote 1 to § 295.5(1).
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(1) Comply with, and assure
compliance by all of their
subcomponents with, the policy
established and the procedures set forth
in this Part.

(2) Appoint a Point of Contact (POC)
to interact with the FOIA/PA Division
on all FOIA matters, and notify the
FOIA/PA Division of any changes in the
appointment.

(3) Provide all records responsive to a
request as directed by the FOIA/PA
Division.

(4) Recommend release/denial action
to be taken, indicate applicable
exemptions, and provide appropriate
rationales. :

(e) The Freedom of Information Act
Appellate Authority is designated by the
Inspector General and will:

(1) Determine the action to be taken
on all appeals made by the public of
fees, fee waiver/reduction denials, and
access denials in accordance with
chapter V, section 3, of DoD 5400.7-R (32
CFR part 286).

(2) Coordinate all appellate decisions
with the Office of General Counsel,
Assistant General Counsel (Fiscal and
Inspector General).

(f) The AIG for Administration and
Information Management will:

(1) Prepare annually an index of IG
publications, statements and documents
pertaining to any matter issued,
adopted, or promulgated and required to
be made available to the public by
publication or sale.

(2) Establish and implement any
necessary procedures to effect
disciplinary action recommended by the
Special Counsel of the Merit System
Protection Board in cases involving the
arbitrary and capricious withholding of
information and records requested
under the FOIA as required by chapter
V, section 4, of DoD 5400.7-R (32 CFR
part 286).

§295.7 Procedures.

(a) General, The provisions of the
FOIA are reserved for persons with
private interests as opposed to Federal
governmental agencies seeking official
information. The procedures for making
requests, whether as a private party or
governmental representative, are set
forth below.

(b) Requests from Private Parties. (1)
Members of the public may make
requests in writing for copies of records,
or permission to examine or copy
records, directly to the FOIA/PA
Division addressed to: Assistant
Director, FOIA/PA Division, OAIG for
Investigations, 400 Army Navy Drive,
Arlington, VA 22202-2884.

(2) Requests must identify each record
sought with sufficient specificity to
enable the custodian to locate the record

with a reasonable amount of effort.
Requesters should provide such
information as where the record
originated and by whom, its subject
matter, its approximate date or
timeframe, which element of the OIG is
likely to have custodianship, or any
other similar information that would
assist in Jocating the record. Requests
must also contain a statement regarding
willingness to pay fees.

(3) A request from an individual who
made an allegation of wrongdoing to the
IG, or any protected disclosure under
the “Whistleblower Protection Acts,”
and who is seeking the resuits of any
investigation or inquiry conducted into
the allegation, should identify him/
herself as the “Whistleblower” in the
request. The request should indicate
whether he/she wishes to continue
anonymity, should be notarized to avoid
the risk of losing the anonymity, and
should contain a statement regarding
willingness to pay fees.

(4) A request for a personal record or
investigative record pertaining to the
individual making the request, that is in
a system of records whether nonexempt
or exempted from mandatory release
under the Privacy Act, must be
notarized to avoid the risk of invasion of
personal privacy. In any such request,
the individual may designate another
individual to act as his/her
representative in making the request
and in receiving the records on his/her
behalf; however the authorization must
be in writing, specifically name the
representative and kinds of records
authorized to be provided, and be
notarized to avoid the risk of invasion of
personal privacy.

(5) A request for a record that was
obtained from a non-U.S. Government
source, and that is subject to exemption
(b)(4) under the FOIA, will be released
to the individual or firm making the
request without further exception, if:

(i) The individual or firm is clearly the
submitter of the information and/or is
clearly acting on behalf of the submitter
in making the request.

(ii) The request contains a statement
from a company official or other
representative of the submitter clearly
capable of certifying that the requester
is acting on behalf of the submitter of
the information in making the request;
i.e., a Vice-President certifies on his/her
company letterhead that XYZ Law Firm
is acting on behalf of the company in
requesting copies of documents
submitted to the government by the
company. A mere assertion by the
requester that the requester is acting on
behalf of the submitter in making the

request will not be honored, if it can not -

be readily verified through records
available to the OIG,

{c) Reguests from Government
Officials. (1) Requests from officials of
State, or local Governments for OIG
records will be considered the same as
any other requester, except where the
request is for a personal record in a
system of records subject to the Privacy
Act, in which case the provisions of DoD
5400.11-R (32 CFR part 286a) apply.

(2) Requests from members of
Congress, or their staffs, not seeking
records on behalf of a Congressional
Committee, Subcommittee, or either
House sitting as a whole, will be
considered the same as any other
requester. Requests from members of
Congress, or their staffs, made on behalf
of their constituents will also be
considered the same as any other
requester,

(3) Requests from officials of foreign
governments shall be considered the
same as any other requester. Requests
from officials of foreign governments
that do not invoke the FOIA shall be
referred to appropriate foreign
disclosure channels and the requester so
notified.

(d) Misdirected Requests. Requests
misdirected to other OIG elements will
be forwarded promptly to the FOIA/PA
Division. The statutory period allowed
for response to a request misdirected by
the requester shall not begin until the
request is received in the FOIA/PA
Division. The OIG components and field
elements receiving misdirected requests
should advise the requester that the
request is being forwarded to the office
having the authority to act on and
respond to the request.

(e) Privileged Release to Officials. (1)
Subject to DoD 5200.1-R.* “Information
Security Program Regulation,"
applicable to classified information,
DoD Directive 5400.11 (32 CFR part
286a), applicable to personal privacy or
other applicable law, records exempt
from release under appendix B of this
part may be authenticated and released,
without requiring release to other FOIA
requesters, in accordance with OIG
rules to U.S. Government officials
requesting them on behalf of Federal
governmental bodies, whether
legislative, executive, administrative, or
judicial, as follows:

(i) To a Committee or Subcommittee
of Congress, or to either House sitting as
a whole in accordance with DoD
Directive 5400.4,% “Provision of
Information to Congress,”and this part.

¢ Copies may be obtained, at cost, from the
National Technical Information Service, 5285 Port
Royal Road, Springfield, VA 22161.

8 See foolnote 4 to § 295.7(e).
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(ii) To the Federal courts whenever
ordered by officers of the court as
necessary for the proper administration
of justice

(iii) To other Federal agencies both
executive and administrative as
determined by the IG or the IG's
designee.

(2) On all such releases, the officials
receiving records under the above
provisions will be informed in writing
that the records are exempt from public
release under the FOIA and are
privileged. The OIG components will
also advise the receiving officials of any
special handling instructions.

(f) Processing Requests. (1) Upon
receipt in the FOIA/PA Division, a
request for records will be assigned a
control number, logged, and reviewed
for adequacy and compliance with the
procedures for submitting requests
outlined in § 295.7(b).

(2) If the request does not meet the
adequacy of description test, contain a
statement regarding fees, or contain a
notarized signature/authorization or a
certification of submitter representation,
if applicable; the request will be
acknowledged as having been received
and the requester will be notified of the
defect and advised of the means
necessary to correct the defect and
comply with the procedures. If the
requester does not correct the defect
within the time allowed (generally 30
calendar days) in the defect notice, the
following actions will be taken:

(i) Where the request does not meet
the adequacy of description test, the
request will be administratively closed
and the requester so advised.

{ii) Where the request meets the
adequacy of description test but fails to
comply with the remaining procedural
requirements, and the time allowed in
the defect notice for compliance by the
requester has elapsed, the request will
be processed to the extent possible
consistent with DoD 5400.7-R (32 CFR
part 286) and this part.

(3) When it is determined that a
request complies with all applicable
procedures, the necessary search and
collection of responsive records will be
initiated through the Component(s) of
the OIG likely to have custodianship of
the sought records.

(4) Where the appropriate OIG
Component has determined that no
record responsive to the request exists,
the POC for the OIG component will so
advise the FOIA/PA Division within the
due date assigned to the POC. The
requester will be notified in writing by
the IDA, within 10 working days from
the date of receipt of the request, that no
responsive records exist; and, of the
right and means by which to appeal the

no record response as an adverse
determination.

(5) When it is determined that the
records sought are part of an ongoing
audit, inspection, or investigation, the
requester will be advised of such
(subject to the “Exclusions” under the
FOIA identified in appendix B, of this
part). The requester will be informed of
the estimated timeframe for completion
of the ongoing audit, inspection, or
investigation and asked if he/she wishes
to withdraw the request and resubmit it
upon completion of the ongoing process.
If the requester chooses not to withdraw
the request, the processing will be
continued and an appropriate release
determination will be made, consistent
with the statutory provisions of the
FOIA.

(8) When responsive records have
been located, the POC for the OIG
element having the records will forward
the records to the FOIA/PA Division
with a recommendation for release on
SD Form 472, “Request Information
Sheet,” along with a completed DD Form
2086, Record of Freedom of Information
(FOI) Processing Cost."” The records will
be reviewed and an initial
determination to release or deny will be
made.

(g) Initial Determinations. (1) The
initial determination of whether to make
a record available upon request may be
made only by the IDAs designated by
the IG in this part. Further, the number
of IDAs designated by the IG will be
limited and based on a balance of the
goals of centralization of authority to
promote uniform decisions and
decentralization to facilitate responding
to each request within the time
limitations of the FOIA.

(2) Other than statutory denials, there
are six other reasons for not complying
with a request for a record:

(i) The request is transferred to
another DoD component or Federal
agency.

(ii) The request is withdrawn by the
requester.

(iii) The information requested is not a
record within the meaning of the FOIA
and § 295.3(a) of this part.

(iv) A record has not been described
with sufficient particularly to enable
theso that OIG to locate it by conducting
a reasonable search.

(v) The requester has failed
unreasonably to comply with the
procedural requirements, including the
payment of fees, imposed by 32 CFR
part 286 and this part.

(vi) The OIG has determined through
knowledge of its files and reasonable
search efforts that it neither controls nor
possesses the requested record.

(3) Initial determinations to release or
deny a record normally will be made
and the decision reported to the
requester within 10 working days,
provided that the requester has
complied with the preliminary
procedural requirements.

(4) When requests are denied in wole
or in part, the requester will be informed
in writing of the reasons for the denial,
the identity of the official making the
denial, the right of appeal of the
decision, and the identity and address of
the official to whom an appeal may be
made.

(5) The explanation of the substantive
basis for a denial will include specific
citation of the statutory exemption
applied under provisions of the FOIA.
Mere reference to a classification or to a
“For Official Use Only” marking will not
constitute a basis for invoking an
exemption. When the initial denial is
based in whole or in part on a security
classification, the explanation will
include a summary of the applicable
criteria for the classification.

(h) Denial Tests. (1) To deny a
requested record that is in the
possession and control of the OIG, it
must be determined that the record is
included in one or more of the nine
categories of records exempt from
mandatory disclosure as provided by
the FOIA and outlined in chapter 111 of
DoD 5400.7-R (32 CFR part 286), and this
part. No OIG record may be otherwise
withheld from the public, whether in
whole or in part, except as determined
by the designated IDAs in accordance
with FOIA exemptions.

(2) Although portions of some records
may be denied, the remaining
reasonable segregable portions will be
released to the requester when it can be
assumed that a skillful and
knowledgeable person could not
reconstruct the excised information.
When a record is denied in whole, the
IDA will advise the requester of that
determination.

(i) Extension of Time. (1) In unusual
circumstances, responsive records may
be located by the office having
custodianship over the record, but the
records can not be made immediately
available to the FOIA/PA Division, or
the FOIA/PA Division can not make
them immediately available to the
requester. The unusual circumstances
justifying the delay will be the result of
the following:

(i) The requested record is located in
whole or in part at another geographic
location than that of the FOIA/PA
Division.
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(ii) The request requires the collection
and/or evaluation of a substantial
number of records.

(iii) Consultation is required with
other DoD Components or agencies
having substantial interest in the subject
matter to determine whether the records
requesied are exempt from disclosure in
whole or in part under provisions of the
FOIA and this Part or should be
released as a matter of discretion.

(2) In any such event, efforts will be
made to negotiate an informal extension
in time with the requester by the FOIA/
PA Division. If the requester chooses not
to agree informally to an extension in
time, a written explanation of the
reasens for delay will be provided to the
requester and the requester will be
asked to await a substantive response
by an anticipated date.

(j) Fee Assessments. (1) When it is
determined that the fees assessable to a
request undergoing final processing may
exceed the limit established by the
requester, or may be in excess of $250,
the processing will be discontinued and
the requester notified so that he/she
may advise of his/her desire to
continue.

(2) If a “good faith™ deposit is
required, the requester will be allowed a
reasonable time (generally 30 calendar
days) in which to provide payment, If
the requester fails to provide the “good
faith" deposit within the time allowed,
the request will be closed and the
requester so notified.

(3) In all other cases, the requester
will be notified of any fees due at the
time the requested records are provided
to the requester, and allowed a
reasonable time (generally 30 calendar
days) in which to pay the fees.

(4) If the requester fails to pay the fees
in the time allowed, a notice of
nonpayment will be placed in the formal
control system and no further FOIA
requests from the requester will be
honored until the fees have been paid.

(k) Records of Non-U.S. Government
Sources. (1) When it is determined that
the records or data contained within the
records responsive to a request were
obtained from a non-U.S. Government
source by the OIG, and the requester is
not the submitter of the non-U.S.
Government record nor acting as the
submitter's representative; and it is
further determined the source or
submitter may have a valid objection to
release of the material, the submitter
will be promptly notified of the request
and afforded a reasonable time
(generally 30 calendar days) to present
any objections to the release.

(2) This procedure is required for
those FOIA requests for data not
deemed clearly exempt from disclosure

under exemption (b)(4). If, for example,
the record or data was submitted by the
non-U.S. Government source with the
actual or presumptive knowledge of the
source, and established that it would be
n.ade available to the public upon
request, there i8 no requirement to notify
the source.

(3) All objections will be evaluated.
When a substantial issue has been
raised, the OIG may seek additional
information and afford the source and
requester reasonable opportunities to
present their arguments on the legal and
substantive issues involved prior to
making a determination.

(4) The OIG will not ordinarily
exercise its discretionary authority to
release information clearly meeting the
exemption (b)(4) criteria. Further, the
final decision to disclose information
not deemed to clearly meet exemption
(b)(4) criteria will be made by an official
equivalent in rank or greater to the
cificial who would make the decision to
withhold that data under a FOIA appeal.

{5) When the source or submitter
advises of the intent to seek a
restraining order or to take court action
to prevent release of the data, the
requester will be notified and action will
not be taken on the request until after
the outcome of the court action is
known. Then the requester brings court
action to compe! disclosure, the source
shall be promptly notified of this action.

(6) These procedures also apply to
any non-U.S. Government record in the
possession and control of the OIG from
multi-national organizations,such as the
North Atlantic Treaty Organization
(NATO) and the North American
Aerospace Defense Command
(NORAD), or foreign governments.
Coordination of such FOIA requests
with foreign governments will be made
through the Department of State by the
FOIA/PA Division.

(1) Coordination with Department of
Justice. (1) Where the custodian of an
OIG element determines that records
responsive to a FOIA request are
pertinent to pending or potential
litigation involving the United States,
the FOIA/PA POC for the element shall
promptly notify the FOIA/PA Division
so that the necessary coordination can
be effected with the Office of General
Counsel (OGC) representative to the IG.

(2) The OGC representative shall
effect all necessary coordination with
the United States Attorney and/or
Department of Justice prior to any
release of such records.

(m) Procedures for Appeals. (1) A
requester may appeal the initial decision
to deny access to requested records. In
writing, to the designated OIG Appellate
Authority. The requester may also

appeal a no record determination, any
fces assessed and the denial of a
request for waiver/reduction of fees. All
such appeals should be made no later
than 60 calendar days after the date of
initial denial letter or letter of
advisement regarding fees.

(2) All appeals should provide
sufficient information and justification
upon which a determination may be
made by the Appellate Authority as to
whether to grant or deny the appeal; or,
in the event of a “no record
determination,” sufficient information
and/or justification upon which
additional record searches may be
based. A copy of the initial request and
initial denial, and “‘no record" or fee
advisement letter should be included.

(3} The FOIA/PA Division administers
the appeals for the Appellate Authority.
All appeals should be addressed to the
Assistant Director, FOIA/PA Division,
OAIG for Investigations, 400 Army Navy
Drive, Arlington, VA 22202-2884.

(4) Upon receipt in the FOIA/PA
Division, the appeal will be assigned a
control number, logged, and prepared
for provision to the Appellate Authority
for a final determination. Receipt will be
Acknowledge in writing within 10
working days and the requester advised
of any additional time needed due to the
unusual circumstances described in
§ 295.7(i) of this part.

(5) If additional time is required, the
final decision may be delayed for the
number of working days (not to exceed
10) that were not used as additional time
for responding to the initial request. If
no additional time is required, the
requester will be advised in writing of
the final decision within 20 working
days.

(6) If the appeal is approved in part or
in whole, or responsive records located
upon additional search, the requester
will be informed and promptly provided
any records determined to be releasable.

(7) If “no records" can be located in
response to the appeal, the requester
will be informed that no records were
located, of the identify of the official
making the final determination, and of
the right to judicial review.

(8) If the appeal of the initial denial of
responsive records is denied in part or
in whole, the requester will be advised
of the applicable statutory exemption or
exemptions invoked under the provision
of the FOIA for the denial, the identity
of the official making the final
determination, that meaningful portions
of any denied records were not
reasonably segregable, and of the right
to judicial review.

(9) When the final refusal is based in
whole or in part on a security
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classification, the explanation shall
include a determination that the record
meets the cited criteria and rationale of
the governing Executive Order, and that
this determination is based on a
declassification review, with an
explanation of how that review
confirmed the continuity validity of the
security classification.

(10) Final refusal involving issues not
previously resolved or that the OIG
knows to be inconsistent with rulings of
other DoD Components ordinarily will
not be. made before consultation with
the Assistant General Counsel (Fiscal
and Inspector General), OGC, DoD.

(11) Tentative decisions to deny
records that raise new or significant
legal issues of potential significance to
other agencies of the Government shall
be provided to the Department of
Justice, ATTN: Office of Legal Policy,
Office of Information and Policy,
Washington, DC 20530 after
coordination with the Assistant General
Counsel (Fiscal and Inspector General),
OGC, DoD.

§ 295.8 Annual report.

The FOIA Annual Report, assigned
Report Control System DD-PA (A) 1365,
will be prepared by the FOIA/PA
Division for the preceding calendar year
and submitted to the Assistant
Secretary of Defense (PA) on or before
February 1 of each year. The report will
be compiled and formatted in
accordance with chapter VII, DoD
5400.7-R (32 CFR part 286).

§295.9 Organization and mission.

(a) The organization of the OIG
includes the Headquarters located in
Arlington, Virginia, consisting of the
Inspector General, Deputy Inspector
General, the Offices of the Assistant
Inspector (AIG) for Analysis and
Followup, the AIG for Audit Policy and
Oversight, the AIG for Auditing with its
subordinate field elements located
throughout the Continental United
States (CONUS), the AIG for
Investigations with its field elements
located throughout the CONUS and
Europe, the AIG for Administration and
Information Management, the AIG for
Departmental Inquiries, the AIG for
Inspections, and the Director, IG
Regional Office-Europe (IGROE) located
in Wiesbaden, Germany. The IGROE
has representatives assigned from the
Offices of the AIG for Investigations, the
AIG for Inspections, the A1G for
Auditing and the AIG for Departmental
Inquiries, who fulfill the missions of
their respective components.

(b} The “Organization and Staff
Listing" (Inspector General, Defense List

(IGDL) 1400.7);® provides organization
charts for the OIG elements and mailing
addresses of all OIG operating locations
and will be made available to the public
upon written request.

(c) As an independent and objective
office in the Department of Defense
(DoD) the mission of the of the OIG is to:

(1) Conduct, supervise, monitor, and
initiate audits, inspections and
investigations relating to programs and
operations of the DoD.

(2) Provide leadership and
coordination and recommend policies
for activities designed to promote
economy, efficiency, and effectiveness
in the administration of, and to prevent
and detect fraud and abuse in, such
programs and operations.

(3) Provide a means for keeping the
Secretary of Defense and the Congress
fully and currently informed about
problems and deficiencies relating to the
administration of such programs and
operations and the necessity for and
progress of corrective action.

(4) Further information regarding the
responsibilities and functions of the IG
is encompassed in Public Law 95452,
the “Inspector General Act of 1978," as
amended and 32 CFR part 373.

Appendix A to Part 285—For Official Use
Only (FOUO)

I. General Provisions

A. General. Information that has not been
given a security classification pursuant to the
criteria of an Executive Order, but which may
be withheld from the public for one or more
of the reasons cited in FOIA exemptions
(b)(2) through (b)(9) shall be considered as
being for official use only. No other material
shall be considered or marked “For Official
Use Only" (FOUO), and FOUO is not
authorized as an anemic form of
classification to protect national security
interests.

B. Prior FOUO Application. The prior
application of FOUO markings is not a
conclusive basis for withholding a record that
is requested under the FOIA. when such a
record is requested, the information in it shall
be evaluated to determine whether, under
current circumstances, FOIA exemptions
apply in withholding the record or portions of
it. If any exemption or exemptions apply or
applies, it may nonetheless be released when
it is determined that no governmental interest
will be jeopardized by its release.

C. Historical Papers. Records such as
notes, working papers, and drafts retained as
historical evidence of actions enjoy no
special status apart from the exemptions
under the FOIA.

D. Time to Mark Records. The marking of
records at the time of their creation provides
notice of FOUO content and facilitates
review when a record is requested under the
FOIA. Records requested under the FOLA
that do not bear such markings, shall not be

¢ See footnote 1 to § 295.5(1).

assumed to be releasable without
examination for the presence of information
that requires continued protection and
qualifies as exempt from public release.

E. Distribution Statement. Information in a
technical document that requires a
distribution statement pursuant to DoD
Directive 5230.24,! “Distribution Statements
on Technical Documents™, shall bear that
statement and may be marked FOUQ, as
appropriate.

II. Markings

A. Location of Markings: (1) An
unclassified document containing FOUO
information shall be marked “For Official use
Only" at the bottom on the outside of the
front cover (if any), on each page continuing
FOUO information, and on the ontside of the
back cover (if any).

(2) Within a classified document, an
individual page that contains both FOUO and
classified information shall be marked at the
top and bottom with the highest security
classification of information appearing on the

(3) within a classified document, an
individual page that contains FOUO
information but no classified information
shall be marked “For Official Use Only" at
the bottom of the page.

(4) Other records, such as, photographs,
films, tapes, or slides, shall be marked “For
Official Use Only" or “FOUQO" in a manner
that ensures that a recipient or viewer is
aware of the status of the information
therein.

(5) The FOUQ material transmitted outside
the Department of Defense requires
application of an expanded marking to
explain the significance of the FOUO
marking. This may be accomplished by typing
or stamping the following statement on the
record prior to transfer:

This document contains information EXEMPT
FROM MANDATORY DISCLOSURE under
the FOIA. Exemptions * * * * * apply

1Il. Dissemination and Transmission

A. Release and Transmission Procedures.
Until FOUO status is terminated, the release
and transmission instructions that follow

apply:

(1) The FOUO information may be
disseminated within DoD Components and
between officials of DoD Components and
DoD contractors, consultants, and grantees to
conduct official business for the Department
of Defense. Recipients shall be made aware
of the status of such information, and
transmission shall be by means that preclude
unauthorized public disclosure. Transmittal
documents shail call attention to the presence
of FOUO attachments.

(2) The DoD holders of FOUO information
are authorized to convey such information to
officials in other departments and agencies of
the executive and judicial branches fulfill 8
Government function, except to the extent
prohibited by the Privacy Act. Records thus
transmitted shall be marked *For Official Use

! Copies may be obtained. a! cost, from the
National Technical Information Service. 5285 Port

Royal Road, Springfield. VA 22181
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Only", and the recipient shall be advised that
the information has been exempted from
public disclosure, pursuant to the FOIA, and
that special handling instructions do or do
not apply.

(3) Release of FOUO information to
Members of Congress is governed by DoD
Directive 5400.4,% “Provision of Information
to Congress”. Release to the GAO is
governed by DoD Directive 7650.1,* “General
Accounting Office Access to Records™.
Records released to the Congress or GAO
should be reviewed to determine whether the
information warrants FOUO status. If not,
prior FOUO markings shall be removed or
effaced. If withholding criteria are met, the
records shall be marked FOUO and the
recipient provided an explanation for such
exemption and marking. Alternatively, the
recipient may be requested, without marking
the record, to protect against its public
disclosure for reasons that are explained.

B. Transporting FOUO information,
Records containing FOUO information shall
be transported in a manner that precludes
disclosure of the contents. When not
commingled with classified information,
FOUO information may be sent via first-class
mail or parcel post, Bulky shipments, such as
distributions of FOUO Directives or testing
materials, that otherwise qualify under postal
regulations may be sent by fourth-class mail.

C. Electrically Transmitted Messages. Each
part of electrically transmitted messages
containing FOUOQ information shall be
marked appropriately. Unclassified messages
containing FOUO information shall contain
the abbreviated "FOUQ" before the
beginning of the text. Such messages shall be
transmitted in accordance with
communications security procedures in ACP-
121 (United States Supplement 1) for FOUO
information.

IV. Safeguarding FOUO Information

A. During Duty Hours. During normal
working hours, records determined to be
FOUO shall be placed in an out-of-sight
location if the work area is accessible to non-
governmental personnel.

B. During Non-duty Hours. At the close of
business, FOUO records shall be stored so as
to preclude unauthorized access. Filing such
material with other unclassified records in
unlocked files or desks, etc., is adequate
when normal U.S. Government or
government-contractor internal building
security is provided during nonduty hours.
When such internal security control is not
exercised, locked buildings or rooms
normally provide adequate after-hours
protection. If such protection is not
considered adequate, FOUO material shall be
stored in locked receptacles such as file
cabinets, desks, or bookcases. FOUO records
that are subject to the provisions of Public
Law 86-36, National Security Agency Act
shall meet the safeguards outlined for that
group of records.

V.' Termination, Disposal and Unauthorized
Disclosures

A. Termination. The originator or other
competent authority, e.g., initial denial and

# See footnote 1 to section LE. of this appendix.
? See footnote 1 to section LE. of this appendix.

appellate authorities, shall terminate “For
Official Use Only" markings or status when
circumstances indicate that the information
no longer requires protection from public
disclosure. When FOUO status is terminated,
all known holders shall be notified, to the
extent practical. Upon notification, holders
shall efface or remove the "For Official Use
Only" makings, but records in file or storage
need not be retrieved solely for that purpose.

B. Disposal. (1) Nonrecord copies of FOUO
materials may be destroyed by tearing each
copy into pieces to preclude reconstructing,
and placing them in regular trash containers.
When local circumstances or experience
indicates that this destruction method is not
sufficiently protective of FOUO information,
lecal authorities may direct other methods
but give due consideration to the additiona!
expense balanced egainst the degree of
sensitivity of the type of FOUO information
contained in the records.

{2) Record copies of FOUO documents
shall be disposed of in accordance with the
disposal standards established under 44
U.S.C. chapter 33, as implemented by
Inspector General Defense Manual (IGDM)
5015.2,* “Records Management Program".

C. Unauthorized Disclosure. The
unauthorized disclosure of FOUO records
does not constitute as unauthorized
disclosure of DoD information classified for
security purposes. Appropriate
administrative action shall be taken,
however, to fix responsibility for
unauthorized disclosure whenever feasible,
and appropriate disciplinary action shall be
taken against those responsible.
Unauthorized disclosure of FOUO
information that is protected by the Privacy
Act may also result in civil and criminal
sanctions against responsible persons. The
DoD Component that originated the FOUO
information shall be informed of its
unauthorized disclosure.

Appendix B to Part 295—Exemptions

I. General

The exemptions listed apply to categories
of records that may be withheld in whole or
in part from public disclosure, unless
otherwise prescribed by law. A discretionary
release (see also § 295.5(e) of this part) to one
requester may preclude the withholding of
the same record under a FOIA exemption if
the record is subsequently requested by
someone else. In applying the exemptions,
the identity of the requester and the purpose
for which the record is sought are irrelevant
with the exception that an exemption may
not be invoked where the particular interest
to be protected is the requester’s interest. The
examples provided of the types of records
that may be exempted from release are not at
all inclusive.

II. FOIA Exemptions

A. Exemption (b)(1). Those properly and
currently classified in the interest of national
defense or foreign policy, as specifically
authorized under the criteria established by

* Copies may be obtained, if needed, from the
Information and Operations Support Directorate,
Publications Management Branch, room 420, 400
Army Navy Drive, Arlington, VA 22202-2884.

executive order and implemented by
regulations, such as DoD 5200.1-R * (32 CFR
part 159a), "Information Security Program
Regulation”. Although material is not
classified at the time of the FOIA request, a
classification review may be undertaken to
determine whether the information should be
classified. The procedures in DoD 5200.1-R,
section 2-204f, apply. In addition, this
exemption shall be invoked when the
following situations are apparent:

(1) The fact of the existence or
nonexistence of a record would itself reveal
classified information. In this situation, the
OIG shall neither confirm nor deny the
existence or nonexistence of the record being
requested. A “refusal to confirm or deny”
response will be used consistently, not only
when a record exists, but also when a record
does not exist. Otherwise, the pattern of
using a “no record" response when a record
does not exist will itself disclose national
security information.

(2) information that concerns one or more
of the classification categories established by
executive order and DoD 5200.1-R (32 CFR
part 159a) shall be classified if its
unauthorized disclosure, either by itself or in
the context of other information, reasonably
could be expected to cause damage to the
national security.

B. Exemption (b)(2). Those related solely to
the internal personnel rules and practices of
DoD or the OIG. This exemption has two
profiles, high (b)(2) and low (b)(2).

(1) Records qualifying under high [b})(2) are
those containing or constituting statutes,
rules, regulations, orders, manuals, directives,
and instructions the release of which would
allow circumvention of these records, thereby
substantially hindering the effective
performance of a significant function of the
DoD or OIG. Examples include:

(a) Those operating rules, guidelines, and
manuals, for DoD and OIG investigators,
inspectors, auditors, or examiners that must
remain privileged in order for the OIG to
fulfill a legal requirement.

(b) Personnel and other administrative
matters, such as examination questions and
answers used in training courses or in the
determination of the qualification of
candidates for employment, entrance on duty,
advancement, or promotion.

{c) Computer software meeting the
standards of § 295.3(c) of this part, the
release of which would allow circumvention
of a statute or DoD rules, regulations, orders,
manuals, directives, or instructions. In this
situation, the use of the software must be
closely examined to ensure a circumvention
possibility exists.

(2) Records qualifying under the low (b}(2)
profile are those that are trivial and
housekeeping in nature for which there is no
legitimate public interest or benefit to be
gained by release, and it would constitute an
administrative burden to process the request
in order to disclose the records. Examples
include: rules of personnel’s use of parking
facilities or regulation of lunch hours,

! Copies may be obtained. at cost, from the
National Technical Information Service, 5285 Port
Royal Road, Springfield, VA 22161,
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statements of policy as to sick leave, and
trivial administrative data such as file
numbers, mall routing stamps, initials, data
processing notations, brief references to
previous communications, and other like
administrative markings.

C. Exemption (b)(3). Those concerning
matters that a statute specifically exempts
from disclosure by terms that permit no
discretion on the issue, or in accordance with
criteria established by that statute for
withholding or referring to particular types of
matters to be withheld. Examples of statutes
are:

(1) National Security Agency Act
information exemption, Public Law 86-36,
section 6.

(2) Patent Secrecy, 35 U.S.C. 181-188. Any
records containing information relating to
inventions that are the subject of patent
applications on which Patent Secrecy Orders
have been issued.

(3) Restricted Data and Formerly Restricted
Data, 42 U.S.C. 2162.

(4) Communication intelligence, 18 U.S.C.
798,

(5) Authority to Withhold from Public
Disclosure Certain Technical Data, 10 U.S.C.
130, and 32 CFR part 250.

(6) Confidentiality of Medical Quality
Records: Qualified Immunity Participants, 10
U.S.C. 1102,

{7) Physical Protection of Special Nuclear
Material: Limitation on Dissemination of
Unclassified Information, 10 U.S.C. 128.

{8) Protection of Intelligence Sources and
Methods, 50 U.S.C. 403(d)(3).

D. Exemption {b){4): Those containing trade
secrets or commercial or financial
information that the OIG receives from a
person or organization outside the
Government with the understanding that the
information or record will be retained on a
privileged or confidential basis in accordance
with the customary handling of such records.
Records within the exemption must contain
trade secrets, or commercial or financial
records, the disclosure of which is likely to
cause substantial harm to the competitive
position of the source providing the
information; impair the Government's ability
to cbtain necessary information in the future;
or impair some other legitimate Government
interest. Examples include:

(1) Commercial or financial information
received in confidence in connection with
loans, bids, contracts, or proposals, as well
as other information received in confidence
or privileged, such as trade secrets,
inventions, discoveries, or other proprietary
data. See also 32 CFR part 286h, “Release of
Acquisition-Related Information".

(2) Statistical data and commercial or
financial information concerning contract
performance, income, profits, losses, and
expenditures, if offered and received in
confidence from a contractor or potential
contractor.

(3) Personal statements given in the course
of inspections, investigations, or audits, when
such statements are received in confidence
from the individual and retained in
confidence because they reveal trade secrels
or commercial or financial information
normally considered confidential or
privileged.

(4) Financial data provided in confidence
by private employers in connection with
locality wage surveys that are used to fix and
adjust pay schedules applicable to the
prevailing wage rate of employees within the
Department of Defense.

(5) Scientific and manufacturing processes
or developments concerning technical or
scientific data or other information submitted
with an application for a research grant, or
with a report while research is in progress.

{6) Technical or scientific data developed
by a contractor or subcontractor exclusively
at private expense, and technical or scientific
data developed in part with federal funds and
in part at private expense, wherein the
contractor or subcontractor has retained
legitimate proprietary interest in such data in
accordance with title 10, U.S.C. 2320-2321
and DoD Federal Acquisition Regulation
Supplement (DFARS), subpart 27.4 (see
section C.(5) of this appendix).

(7) Computer software meeting the
conditions of § 295.3{c), which is copyrighted
under the Copyright Act of 1976 (17 U.S.C.
106), the disclosure of which would have an
adverse impact on the potential market value
of a copyrighted work.

E. Exemption (b)(5). Except as provided in
subsections (2) through (5), below, internal
advice, recommendations, and subjective
evaluations, as contrasted with factual
matters, that are reflected in records
pertaining to the decision-making process of
an agency, whether within or among agencies
(as defined in 5 U.S.C. 552(e)), DoD
Components or OIG components. Also
exempted are records pertaining to attorney-
client privilege and the attorney work-
product privilege.

(1) Examples include:

(a) The nonfactual portions of staff papers,
to include after action-reports and situation
reports containing staff evaluations, advice,
opinions, or suggestions.

(b) Advice, suggestions, or evaluations
prepared on behalf of the Department of
Defense by individual consultants or by
boards, committees, councils, groups, panels,
conferences, commissions, task forces, or
other similar groups that are formed for the
purpose of obtaining advice and
recommendations.

(c) Those non-factual portions or
evaluations by DoD or OIG Components
personnel of contractors and their products.

(d) Information of a speculative, tentative,
or evaluative nature of such matters as
proposed plans to procure, lease or otherwise
acquire and dispose of materials, real estate,
facilities or functions, when such information
would provide undue or unfair competitive
advantage to private personal interests or
would impede legitimate Government
functions,

(e) Trade secret or other confidential
research development, or commercial
information owned by the Government,
where premature release is likely to affect the
Government's negotiating position or other
commercial interests.

(f) Records that are exchanged among
agency personnel within and among DoD
Components or agencies as part of the
preparation for anticipated administrative
proceeding by an agency or litigation before

any Federal, state, or military court, as well
as records that gualify for the attorney-client
privilege.

(g) Those portions of official reports of
inspection, reports of the Inspector General,
audits, investigations, or surveys pertaining
to safety, security, or the internal
management, administration, or operation of
one or more DoD Components, when these
records have traditionally been treated by
the courts as privileged against disclosure in
litigation.

(h) Computer software meeting the
standards of § 295.3(c), which is deliberative
in nature, the disclosure of which would
inhibit or chill the decision-making process.
In this situation, the use of software must be
closely examined to ensure its deliberative
nature.

(i) Planning, programming, and budgetary
information which is involved in the defense
planning and resource allocation process,

(2) If any such intra or interagency record
or reasonably segregable portion of such
record hypothetically would be made
available routinely through the “discovery
process” in the course of litigation with the
agency, i.e., the process by which litigants
obtain information from each other that is
relevant to the issues in & trial or hearing,
then it should not be withheld from the
general public even though discovery has no!
been sought in actual litigation. If, however,
the information hypothetically would only be
made available through the discovery process
by special order of the court based on the
particular needs of a litigant, balanced
against the interests of the agency in
maintaining its confidentiality, then the
record or document need not be made
available under this part. Consult with legal
counsel to determine whether exemption §
material would be routinely made available
through the discovery process.

(3) Intra or interagency memoranda or
letters that are factual, or those reasonably
segregable portions that are factual, are
routinely made available through
“discovery,” and shall be made available to a
requester, unless the factual material is
otherwise exempt from release, inextricably
intertwined with the exempt information, so
fragmented as to be uninformative, or so
redundant of information already available to
the requester as to provide no new
substantive information.

(4) A direction or order from a superior to a
subordinate, though contained in an internal
communication, generally cannot be withheld
from a requester if it constitates policy
guidance or a decision, as distinguished from
a discussion of preliminary matters or a
request for information or advice that would
compromise the decision-making process.

(5) An internal communication concerning
a decision that subsequently has been made
a matter of public record must be made
available to a requester when the rationale
for the decision is expressly adopted or
incorporated by reference in the record
containing the decision.

F. Exemption (b}(6). Information in
personnel and medical files, as well as
similar personal information in other files,
that, if disclosed to the requester would resull
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in a clearly unwarranted invasion of personal
privacy. Release of information about an
individual contained in a Privacy Act System
of records would constitute a clearly
unwarranted invasion of privacy is
prohibited, and could subject the releaser to
civil and criminal penalties.

(1) Examples of other files containing
personal information similar to that
contained in personnel and medical files
include:

(a) Those compiled to evaluate or
adjudicate the suitability of candidates for
civilian employment or membership in the
Armed Forces, and the eligibility of
individuals (civilian, military, or contractor
employees) for security clearances, or for
access lo particularly sensitive classified
information.

(b) Files containing reports, records, and
other material pertaining to personnel
matters in which administrative action,
including disciplinary action, may be taken.

(2) Home addresses are normally not
releasable without the consent of the
individuals concerned. In addition, the
release of lists of DoD military and civilian
personnel’s names and duty addresses who
are assigned to units that are sensitive,
routinely deployable, or stationed in foreign
territories can constitute a clearly
unwarranted invasion of personal privacy.

(a) Privacy interest. A privacy interest may
exist in personal information even though the
information has been disclosed at some place
and time. if personal information is not freely
available from sources ether than the Federal
Government, a privacy interest exists in its
nondisclosure, The fact that the Federal
Government expended funds to prepare,
index and maintain records on personal
information, and the fact that a requester
invokes FOIA to obtain these records
indicates the information is not freely
available,

(b) Published telephone directories,
organizational charts, rosters and similar
materials for personnel assigned to units that
are sensitive, routinely deployable, or
stationed In foreign territories are
withholdable under this exemption.

(3) This exemption shall not be used in an
attempt to protect the privacy of a deceased
person, but it may be used to protect the
privacy of the deceased person’s family.

(4) Individuals’ personnel, medical, or
similar file may be withheld from them or
their designated legal representative only to
the extent consistent with DoD Directive
5400.11 (32 CFR part 286a).

(5) A clearly unwarranted invasion of the
privacy of the persons identified in a
personnel, medical or similar record may
conslitute a basis for deleting those
reasonably segregable portions of that
record, even when providing it to the subject
of the record. When withholding personal
information from the subject of the record,
'-’!g.‘)l counsel should first be consulted.
~ G. Exemption (b}{7). Records or
information compiled for law enforcement
puiposes; i.e., clvil, criminal, or military law,
including the implementation of executive
orders or regulations issued pursuant to law.
1.}"5 exemption may be invoked to prevent
disclosure of documents not originally

created for, but later gathered for law
enforcement purposes.

(1) This exemption applies, however, only
to the extent that production of such law
enforcement records or information could
result in the following:

(a) Could reasonably be expected to
interfere with enforcement proceedings.

(b) Would deprive a person of the right to a
fair trial or to an impartial adjudication.

(c) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy of a living person, including
surviving family members of an individual
identified in such a record.

(i} This exemption also applies when the
fact of the existence or nonexistence of a
responsive record would itself reveal
personally private information and the public
interest in disclosure is not sufficient to
outweigh the privacy interest. In this
situation, the OIG shall neither confirm nor
deny the existence or nonexistence of the
record being requested.

(ii) A “refusal to confirm or deny” response
must be used consistently, not only when a
record exists, but also when a record does
not exist. Otherwise, the pattern of using a
“no records™ response when a record does
not exist and a “refusal to confirm or deny”
when a record does exist will itself disclose
personally private information.

(iii) Refusal to confirm or deny should not
be used when (1) the person whose personal
privacy is in feopardy has provided the
requester with a waiver of his or her privacy
rights; or (2) the person whose personal
privacy is in jeopardy is deceased, and the
OIG is aware of that fact,

(d) Could reasonably be expected to
disclose the identity of a confidential source,
including a source within the Department of
Defense, a State, local, or foreign agency or
authority, or any private institution which
furnishes the information on a confidential
basis.

(e) Could disclose information furnished
from a confidential source and obtained by a
criminal law enforcement authority in a
criminal investigation or by an agency
conducting a lawful national security
intelligence investigation.

(f) Would disclose techniques and
procedures for law enforcement
investigations or prosecutions, or would
disclose guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be expected to
risk circumvention of the law.

{g] Could reasonably be expected to
endanger the life or physical safety of any
individual.

(2) Examples include:

(a) Statements of witnesses and other
malerial developed during the course of the
investigation and all materials prepared in
connection with related government litigation
or adjudicative proceedings.

{b) The identity of firms or individuals
being investigated for alleged irregularities
involving contracting with Department of
Defense when no indictment has been
obtained nor any civil action filed against
them by the United States.

(c) Information obtained in confidence,
expressed or implied, in the course of a

criminal investigation by a criminal law
enforcement agency or office within a DoD
Component, or a lawful national security
intelligence investigation conducted by an
authorized agency or office within a DoD
Component. National security intelligence
investigations include background security
investigations and those investigations
conducted for the purpose of obtaining
affirmative or counterintelligence
information.

(3) The right of individual litigants to
investigative records currently available by
law (such as, the Jencks Act, 18 U.S.C. 3500)
is not diminished.

(4) When the subject of an investigative
record is the requester of the record, it may
be withheld only as authorized by DoD
Directive 5400.11 (32 CFR part 286a).

(5) Exclusions. Excluded from the above
exemptions are the following two situations
as applicable to the Department of Defense
and the OIG:

(2) Whenever a request is made which
involves access to records or information
compiled for law enforcement purposes, and
the investigation or proceeding invoives
possible violation of criminal law where
there is reason to believe that the subject of
the investigation or proceeding is unaware of
its pendency, and the disclosure of the
existence of the records could reasonably be
expected to interfere with enforcement
proceedings, the OIG may, during only such
times as that circumstance continues, treat
the records or information as not subject to
the FOIA. In such situation, the response to
the requesters will state that no records were
found.

(b) Whenever informant records
maintained by a criminal law enforcement
crganization within the OIG under the
informant's name or personal identifier are
requested by a third party using the
informant's name or personal identifier, the
OIG may treat the records as not subject to
the FOIA, unless the informant's status as an
informant has been officially confirmed. If it
is determined that the records are subject to
exemption (b){7), the response to the
requester will state that no records were
found.

H. Exemption (b){8). Those contained in or
related to examinalion, operation or
condition reports prepared by, on behalf of,
or for the use of eny agency responsible for
the regulation or supervision of financial
institutions.

L. Exemption (b)(8): Those containing
geological and geophysical information and
data (including maps]) concerning wells.

Dated August 2, 1991,
L.M. Bynum,

Alternate OSD Federol Register Lialson
Officer, Department of Defense.

[FR Doc. 81-18776 Filed 8-8-91; 8:45 am|
BILLING CODE 3810-01-M
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DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100

[CGD1 91-074]

Special Local Regulation: New York
National Championship Race, New
York, NY

AGENCY: Coast Guard, DOT.
AcTion: Notice of proposed rulemaking.

summARY: The Coast Guard proposes to
establish a special local regulation for
the New York National Championship
Race. The event, sponsored by Offshore
Professional Tour, Inc., is scheduled to
take place on Sunday, October 6th, 1991.
Closure of the lower Hudson River from
Battery Park to the George Washington
Bridge is needed to protect the boating
public from the hazards associated with
high speed powerboat racing in confined
waters.

DATES: Comments must be received on
or before September 15th, 1991.

ADDRESSES: Comments should be
mailed to Commander, Coast Guard
Group New York, Bldg. 109, Governors
Island, New York, NY 10004-5096. The
comments and other materials
referenced in this notice will be
available for inspection and copying at
the Waterways Management Office,
Bldg. 109, Governors Island, New York.
Normal Office hours are between 8 am
and 4:30 pm, Monday through Friday,
except holidays. Comments may also be
hand-delivered to this address.

FOR FURTHER INFORMATION CONTACT:
Lieutenant (junior grade) C.W. Jennings,
Waterways Management Officer, Coast
Guard Group New York (212) 668-7933.

SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in this rulemaking by
submitting written views, data or
arguments. Persons submitting
comments should include their names
and addresses, identify this notice
{CGD1 91-074) and the specific section
of the proposal to which their comments
apply, and give reasons for each
comment. The regulations may be
changed in light of comments received.
All comments received before the .
expiration of the comment period will be
considered before final action is taken
on this proposal. No public hearing is
planned, but one may be held if written
requests for a hearing are received and
it is determined that the opportunity to
make oral presentations will aid the
rulemaking process.

Drafting Information

The drafters of this notice are LT]G
C.W. Jennings, project officer, Coast
Guard Group New York, and LT J.B.
Gately, project attorney, First Coast
Guard Director Legal Division.

Discussion of Proposed Regulations

On March 1, 1991 the sponsor,
Offshore Professional Tour, submitted a
request to hold an offshore powerboat
race on the Hudson River, alongside
Manhattan. This event will include up to
40 powerboats competing on an oval
course for 150 miles at speeds
approaching 100 m.p.h. Due to the type
of race, the speed at which the
participants will be moving, and the
type of watercraft involved it is believed
that the river will have to be closed to
all other traffic for the duration of the °
event. This closure will include all
waters of the Hudson River south of the
George Washington Bridge and north of
Battery Park, This action is needed to
protect the maritime community from
the hazards associated with this race.
Environmental impact of this event is
expected to be minimal. Risks
associated with this event are expected
to pose no threat to environmentally
sensitive areas.

Economic Assessment and Certification

These proposed regulations are
considered to be non-major under
Executive Order 12291 on Federal
Regulation and nonsignificant under
Department of Transportation regulatory
policies and procedures (44 FR 11034;
February 26, 1979). The economic impact
of this proposal is expected to be so
minimal that a full regulatory evaluation
is unnecessary. This is due to the limited
duration of the race, the extensive
advisories that have been and will be
made to the affected maritime
community, and the fact that the event
is taking place on a Sunday afternoon
which is normally a very light volume
day for commercial marine traffic. Since
the impact of this proposal is expected
to be minimal, the Coast Guard certifies
that, if adopted, it will not have a
significant economic impact on a
substantial number of small entities.

List of Subjects in 33 CFR Part 100
Marine safety, Navigation (water).
Proposed Regulations

In consideration of the foregoing, the
Coast Guard proposes to amend part 100
of title 33, Code of Federal Regulations
as follows:

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; 49 CFR 1.46 and
33 CFR 100.35.

2. A temporary section 100.35 T1074 is
added to read as follows:

§ 100.35-T1074 New York National
Championship Race.

(a) Regulated area. The regulated area
includes all waters of the Lower Hudson
River south of the George Washington
Bridge and north of a line drawn
between Battery Park, Manhattan and
the southernmost slip of the Central
Railroad, Jersey City Station in Liberty
State Park, described by the following
points:

Commencing
SW Latitude 40 41.8 N

Longitude 074 02.3 W then East to
SE Latitude 40 41.8 N

Longitude 074 01.0 W then Northeast to
NE Latitude 40495 N

Longitude 073 57.4 W then Northwest to
NW Latitude 40 51.0 N

Longitude 074 00.0 W then Southwest to the

origin.

(b) Special local regulations. (1)
Commander, Coast Guard Group New
York reserves the right to delay, modify
or cancel the race as conditions or
circumstances require.

(2) No person or vessel may enter,
transit, or remain in the regulated area
during the effective period of regulation
unless participating in the event or as
authorized by the sponsor or Coast
Guard patrol commander. The Coast
Guard patrol commander will attempt to
minimize any delays for commercial
vessels transiting the area and will be
monitoring channel 16 VHF.

(3) Vessels less than 20 meters in
length may transit the regulated area if
escorted by official regatta patrol
vessels specified in paragraph (b)(5) of
this section.

(4) Unless otherwise directed by the
Coast Guard patrol commander,
transiting vessels shall: Proceed at no
wake speeds; remain clear of the race
course area as marked by the sponsor
provided buoys; not interfere with races
or make stops; and keep to the western
edge of the Hudson River.

(5) Official patrol vessels include
Coast Guard and Coast Guard Auxiliary
vessels and other vessel so designated
by the regatta sponsor or Coast Guard
patrol personnel.

(6) All persons and vessels shall
comply with the instructions of U.S.
Coast Guard patrol personnel. Upon
hearing five or more blasts from a U.S.
Coast Guard vessel, the operator of a
vessel shall stop immediately and
proceed as directed. U.S. Coast Guard
patrol personnel include commissioned,
warrant, and petty officers of the Coast




Federal Register / Vol. 56, No. 154 / Friday, August 9, 1991 / Proposed Rules

37887

Guard. Members of the Coast Guard
Auxiliary may be present to inform
vessel operators of this regulation and
other applicable laws.

(7) The sponsor shall be respensible
for proper marking of the course within
the regulated area and adequately
marking the boundaries of the spectator
area. All turn and spectator area buoys
shall be establishedin a position
agreeable to the Coast Guard Patrol
Commander not later than one hour
prior to the start of the event. All buoys
marking the course and spectator area
must be removed not later than one hour
after completion of the event.

(8) The sponsor shall be required to
provide no less than (6) six vessels for
spectator control and to secure the race
area. If insufficient sponsor provided
vessels are controlling the event, the
Coast Guard patrol commander may
terminate the event. These vessels shall
be on scene no later than one hour prior
to the start of the event.

(9) In the event of an emergency or as
directed by the Coast Gnard patrol
commander, the sponsor shall dismantle
the race course to allow the passage of
any U.S. Government vessel or any
other designated emergency vessel. At
the discretion of the patrol commander,
any violation of the provisions

contained within this regulation shall be
sufficient grounds to terminate the
event.

(c) Effective period. These regulations,
if adopted, will be effective from 11 a.m.
through 4 p.m. on October 6th, 1991. In
case of inclement weather, this
regulation, if adopted, will be effective
from 11 a.m. through 4 p.m. on October
7th 1991.

Dated: August 5, 1991.
K.W. Thompson,

Captain, U.S. Coast Guard, Acting
Commander, First Coast Guard District.

[FR Doc. 91-18846 Filed 8-8-91; 8:45 am]
BILLING CODE 4910-14-M
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DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Assessment of Fees for Dairy Import
Licenses

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice of the fee for dairy
import licenses for the 1992 quota year.

SuUMMARY: This notice announces that
the fee to be charged for the 1992 quota
year for each license issued to a person
or firm by the Department of Agriculture
authorizing the importation of certain
dairy articles which are subject to
quotas proclaimed under the authority
of section 22 of the Agricultural
Adjustment Act of 1933, as amended,
will be $75.00.

EFFECTIVE DATE: January 1, 1992.

FOR FURTHER INFORMATION CONTACT:
Richard P. Warsack, Import Quota
Manager, Import Policy and Trade
Analysis Division, room 5531-South
Building, U.S. Department of
Agriculture, Washington, DC 20250-1000
or telephone at (202) 447-29186.

SUPPLEMENTARY INFORMATION:
Regulations promulgated by the
Department of Agriculture and codified
at 7 CFR 6.20-8.34 provide for the
issuance of licenses to importers of
certain dairy articles which are subject
to quotas proclaimed by the President
pursuant to section 22 of the
Agricultural Adjustment Act of 1933, as
amended (7 U.S.C. 624). Those dairy
articles may only be entered into the
United States by or for the account of a
person or firm to whom such licenses
have been issued and only in
accordance with the terms and
conditions of such licenses and the
regulations.

The licenses are issued on a calendar
year basis, and each license authorizes
the license holder to import a specified
quantity and type of dairy article from a

specified country. The use of licenses by
the license holder to import dairy
articles is monitored by the Import
Quota Manager, Import Licensing
Group, Import Policy and Trade
Analysis Division, Foreign Agricultural
Service, U.S. Department of Agriculture
(the “Licensing Authority") and the U.S,
Customs Service. .

Regulations at 7 CFR 6.33(a) provide
that a fee will be charged for each
license issued to a person or firm by the
Licensing Authority in order to
reimburse the Department of Agriculture
for the costs of administering the
licensing system under this regulation.
The fee is to be based upon the total
cost to the Department of Agriculture of
administering the licensing system
during the calendar year preceding the
year for which the fee is to be charged,
divided by the average number of
licenses issued per year for the three
years preceding the year for which the
fee is to be assessed.

Regulations at 7 CFR 8.33(b) provide
that the Licensing Authority will
announce the annual fee for each license
and that such fee will be set outin a
notice to be filed with the Federal
Register. Accordingly, this notice sets
out the fee for the licenses to be issued
for the 1992 calendar year.

Notice

The total cost to the Department of
Agriculture of administering the
licensing system during 1991 has been
determined to be $284,791. Of this
amount, $163,541 represents the cost of
the staff and supervisory hours devoted
directly to administering the licensing
system during 1991 (total personnel
costs for the Import Licensing Group of
the Foreign Agricultural Service equaled
$132,851; a proportionate share of the
supervisory costs devoted directly to
administering the licensing system
equaled $30,690); $46,000 represents the
cost of the computer on-line entry
system used to monitor the use of
licenses during 1991; and $75,250
represents other miscellaneous costs,
including travel, postage, and an in-
house computer system and contractor.
The average number of licenses issued
per year for the three years immediately
preceding 1992 has been determined to
be 3,786. Accordingly, notice is hereby
given that the fee for each license issued
to a person or firm for the 1991 calendar
year, in accordance with the regulations

codified at 7 CFR 6.20-6.34, will be
$75.00 per license.

Issued at Washington, DC the 6th day of
August, 1991.
Richard P. Warsack,
Licensing Authority.
[FR Doc. 91-18996 Filed 8-8-91; 8:45 am|
BILLING CODE 3410-10-M

Forest Service

New World Project, Gold/Copper/
Silver Mine, Gallatin National Forest,
Park County, MT

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The Department of
Agriculture, Forest Service, Gallatin
National Forest (GNF), in conjunction
with Montana's Department of State
Lands (DSL), will prepare an
environmental impact statement (EIS)
for a proposal to permit the development
of the New World Project. The New
World Project, a gold, copper, and silver
mine proposed by Crown Butte Mines,
Inc. and Noranda Minerals Corporation,
is located about 3 miles north of Cooke
City, Montana. The proposed plan of
operations was submitted on November
15, 1990 pursuant to the Forest Service
locatable mineral regulations 36 CFR
part 228, chapter II, subpart A, and to
the State of Montana Metal Mine
Reclamation Act title 82, chapter 4, part
3, MCA.

ADDRESSES: Send written comments and
suggestions concerning the scope of the
analysis to David P. Garber, Forest
Supervisor, Gallatin National Forest,
P.O. Box 130, Bozeman, Montana 59771.

FOR FURTHER INFORMATION CONTACT:
Sherm Sollid, Geologist, Gallatin
National Forest, P.O. Box 130, Bozeman,
Montana 59771, telephone 406-587-6709.

SUPPLEMENTARY INFORMATION: The New
World Project, was submitted by Crown
Butte Mines and Noranda Minerals on
November 15, 1990 in their Proposed
Plan of Operations, would consist of a
1000 ton-per-day mine and mill complex.
The ore would be mined from an
underground mine and from two open-
pits. Ore would be crushed and
conveyed to a mill in the Fisher Creek
drainage. Ore would be ground at the
mill and the gold, cooper, and silver
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concentrated by conventional froth
fiotation and tailings leach methods.
Tailings from the mill process would be
conveyed through a pipeline to the
tailings disposal impoundment located
less than % miile upstream from the mill
in Fisher Creek. Concentrates from the
mill would be shipped by truck to Cody,
Wyoming and then by train to a smelter.
The project would require construction
of about 68 miles of 69kV transmission
powerline from Cody, Wyoming to
Cooke City, Montana. The mine life is
estimated to be 12-15 years with a
workforce of approximately 150 people.
The companies have developed a
reclamation plan to rehabilitate all
disburbed areas following construction,
opeation, and mine closure.

The Gallatin Forest Supervisor and
the Shoshone Forest Supervisor are the
responsible officials for the Forest
Service action related to this project. In
addition to the Montana Department of
State Lands, cooperating agencies that
have been identified at this time are the
Bureau of Land Management, the Army
Corps of Engineers, the Montana
Department of Health and
Environmental Sciences, and the
Wyoming Public Service Commission,

Governmental agencies and the public
vho may be interested in or affected by
the proposal are invited to participate in
the scoping process.

The scoping process is designed to
chtain input to identify potential issues
related to the proposed project. The
Forest Service, in conjunction with the
Montana Department of State Lands,
will hold a public scoping meeting on
Wednesday, August 14, 1991 at the
Range Riders Lodge in Silver Gate,
Montana at 10 a.m. Additional scoping
meetings are planned for Livingston,
Montana and Cody, Wyoming at a later
date. The dates of these scoping
meetings will be published in
eppropriate local newspapers.

The EIS will consider a range of
allernatives based on the issues,
concerns and opportunities associated
with the project. The estimated date for
issuance of the draft environmental
impact statement is June, 1992. A public
meeting will be held in cenjunction with
the issuance of the draft environmental
impact statement. The final impact
s'atement is expected to be available in
October, 1992. The comment period on
the draft environmental impact
statement will be 45 days from the date
the Environmental Protection Agency
publishes the notice of availability in the
Federal Register.

. The Forest Service believes it is
important to give reviewers notice at
this early stage of several court rulings

related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer's position and contentions.
Vermont Yankee Nuclear Power Corp.
v. NRDC, 435 U.S. 519, 553 (1978). Also,
environmental objections that could be
raised at the draft environmental impact
stage but that are not raised until after
completion of the final environmental
impact statement may be waived or
dismissed by the courts. Wisconsin
Heritage, Inc. v. Harris, 490 F. Supp.
1334, 1338 (E.D. Wis. 1980). Because of
these court rulings, it is very important
that those interested in this proposed
action participate by the close of the 45-
day comment period so that substantive
comments and objections are made
available to the Forest Service at a time
when it can meaningfully consider them
and respond to them in the final
environmental impact statement.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft environmental
impact statement should be as specific
as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft environmental
impact statement or the merits of the
alternatives formulated and discussed in
the statement. (Reviewers may wish to
refer to the Council on Environmental
Quality Regulations for implementing
the procedural provisions of the
National Environmental Policy Act at 40
CFR 1503.3 in addressing these points.)

Dated: August 1, 1991,
David P. Garber,
Forest Supervisor, Gallatin National Forest.
[FR Doc. 91-18917 Filed 8-8-91; 8:45 am]
BILLING CODE 3410-11-M

CEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 33-91]

Foreign-Trade Zone 125—South Bend,
IN; Application for Subzone;
Coachmen Company Recreational
Vehicle Plant; Extension of Public
Comment

The comment period for the above
case, requesting special-purpose
subzone status for a propose compant
recreational vehicle (RV) assembly
operation at the plant of Coachmen
Recreational Vehicle Company located
in Middlebury, Indiana (56 FR 28370, 6/

20/91), is extended to August 30, 1991, to
allow interested parties additional time
in which to comment on the proposal.
Comments in writing are invited
during this period. Submissions should
include 5 copies. Material submitted will
be available at: Office of the Executive
Secretary, Foreign-Trade Zones Board,
U.S. Department of Commerce, room
3716, 14th & Pennsylvania Avenue, NW.,
Washington, DC 20230.
Dated: August 5, 1961.
John J. Da Pente, Jr,,
Executive Secretary.
[FR Doc. 91-18988 Filed 8-8-91; 8:45 am]
BILLING CODE 3510-DS-M

(Docket 43-51)

Foreign-Trade Zone 92—Harrison Co.
MS; Application for Expansion and
Application for Subzone, Avondale
Shipyard

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the Greater Gulfport/Biloxi
Foreign-Trade Zone, Inc., grantee of FTZ
92, requesting authority to expand its
zone in Harrison County, Mississippi,
within the Gulfport Customs port of
entry, and requesting special-purpose
subzone status at the shipyard of
Avondale Enterprises, Inc., located in
Harrison County. The application was
submitted pursuant to the provisions of
the Foreign-Trade Zones Act, as
amended (19 U.S.C. 81a-81u), and the
regulations of the Board (15 CFR part
400). It was formally filed on July 186,
1991.

FTZ 92 was approved on November 4,
1983 (Board Order 232, 48 FR 52107, 11/
16/83), and currently covers 4 sites in
Harrison County, Mississippi: Site 1—5
acres within the Port of Gulfport
Complex; Site 2—99 acres at the
Gulfport/Biloxi Regional Airport; Site
3—97 acres within the Bernard Bayou
Industrial Park; and Site 4—27 acres
within the Long Beach Industrial Park.

The grantee now requests authority to
expand all four of its general-purpose
zone sites to include the larger projects
of which they are a part. Site ] would
cover the entire 167-acre Port of Gulfport
complex located on Highway 90 and
30th Avenue in Gulfport. Site 2 would
involve a 717-acre industrial area within
the regional airport at 14035 Airport
Road, Gulfport. Site 3 would cover the
Bernard Bayou Industrial Park (2,501
acres) 1 mile north of Gulfport. Site 4
would involve the entire Long Beach
Industrial Park (484 acres) 5 miles west
of Gulfport between Espy Avenue and
Beat Line Road. No manufacturing
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authority is being sought for the general-
purpose zone sites. Such requests would
be made to the Board on a case-by-case
basis.

The proposed subzone for the
Avondale shipyard (122 acres) is located
at 13301 Industrial Seaway Road at the
Bernard Bayou Industrial Park. The
facility is used for the construction,
repair and conversion of commercial
and military vessels for domestic and
international customers. Foreign
components used by the company
include clutches, compressors, depth
sounders, diesel engines, electric
motors, gate valves, generators, hatch
covers and hydraulic lifts. While there is
no indicated use of foreign steel mill
products, the applicant is aware that
Board decisions on shipyard cases have
included a standard restriction requiring
the payment of full duties on such
products.

Zone procedures will help Avondale
reduce production costs on its current
orders and compete internationally for
new contracts. Most of the foreign
components are subject to Customs
duties, which range from 2 to 8 percent,
while the finished products, as
oceangoing vessels, are duty free.

In accordance with the Board's
regulations, an examiners committee
has been appointed to investigate the
application and report to the Board. The
committee consists of: John J. Da Ponte,
Jr. (Chairman), Director, Foreign-Trade
-Zones Staff, U.S. Department of
Commerce, Washington, D.C. 20230;
David L. Willette, District Director, U.S.
Customs Service, South Central Region,
150 North Royal, Mobile, Alabama
36602; and, Colonel Michael F. Thuss,
District Engineer, U.S. Army Engineer
District Mobile, P.0. Box 2288, Mobile,
Alabama 36628-0001.

Comments concerning the proposed
expansion are invited in writing from
interested parties. They should be
addressed to the Board’s Executive
Secretary at the address below and
postmarked on or before September 20,
1991.

A copy of the application is available
for public inspection at each of the
following locations:

Port Director's Office, U.S. Customs
Service, One Government Plaza
Building, Gulfport, Mississippi 39502.

Office of the Executive Secretary,
Foreign-Trade Zones Board, U.S.
Department of Comunierce, 14th &
Pennsylvania Avenue, NW., room
3716, Washington, DC 20230.

Dated: August 1, 1991.
John J. Da Ponte, Jr.,
Executive Secretary.
[FR Doc. 91-18990 Filed 8-8-81; 8:45 am|
BILLING CODE 3510-DS-M

[Docket 19-91]

Foreign-Trade Subzone 78A, Nissan
Auto/Truck Plant Smyrna, TN,
Application for Expansion; Extension
of Public Comment Period

The comment period for the above
case, requesting authority to expand the
subzone and the scope of manufacturing
authority for Foreign-Trade Subzone
78A of Nissan Motor Manufacturin
Corporation U.S.A. (56 FR 16067, 4f19/
91), is further extended to September 25,
1991, to allow interested parties
additional time in which to comment on
the proposal.

Comments in writing are invited
during this period. Submissions should
include 5 copies. Material submitted will
be available at: Office of the Executive
Secretary, Foreign-Trade Zones Board,
U.S. Department of Commerce, room
3716, 14th & Pennsylvania Avenue, NW,,
Washington, DC 20230,

Dated: August 5, 1991.
John J. Da Ponte, Jr.,
Executive Secretary.
[FR Doc. 91-18991 Filed 8-8-91; 8:45 am])
BILLING CODE 3510-DS-M

[Order No. 524]

Resolution and Order Approving the
Application of the Calhoun-Victoria
Forelgn-Trade Zone, Inc. for a Special-
Purpose Subzone at the Alcoa Alumina
and Aluminum Fluoride Manufacturing
Piant in Calhoun County, Texas

Proceedings of the Foreign-Trade Zones
Board, Washington, DC.

Resolution and Order

Pursuant to the authority granted in
the Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a-81u),
the Foreign-Trade Zones Board (the
Board) adopts the following Resolution
and Order:

The Board, having considered the
matter, hereby orders:

After consideration of the application of
the Calhoun-Victoria Foreign-Trade Zone,
Inc., grantee of FTZ 155, filed with the
Foreign-Trade Zones Board (the Board) on
February 9, 1990, requesting special-purpose
subzone status at the alumina and aluminum
fluoride manufacturing plant of Aluminum
Company of America, Inc., in Calhoun
County, Texas, tne Board, finding that the
requirements of the Foreign-Trade Zones Act,

as amended, and the Board's regulations are
satisfied, and that the proposal is in the
public interest, approves the application.

The Secretary of Commerce, as Chairman
and Executive Officer of the Board, is hereby
authorized to issue a grant of authority and
appropriate Board Order,

Grant of Authority To Establish a
Foreign-Trade Subzone in Calhoun
County, Texas

Whereas, By an act of Congress
approved June 18, 1934, an Act "To
provide for the establishment, operation,
and maintenance of foreign-trade zones
in ports of entry of the United States, to
expedite and encourage foreign
commerce, and for other purposes,” as
amended (19 U.S.C. 81a~-81u) (the Act),
the Foreign-Trade Zones Board (the
Board) is authorized and empowered to
grant to corporations the privilege of
establishing, operating, and maintaining
foreign-trade zones in or adjacent to
ports of entry under the jurisdiction of
the United States;

Whereas, The Board's regulations (15
CFR 400.304) provide for the
establishment of special-purpose
subzones when existing zone facilities
cannot serve the specific use involved,
and where a significant public benefit
will result;

Whereas, The Calhoun-Victoria
Foreign-Trade Zones, Inc., Grantee of
FTZ 155, has made application (filed
February 9, 1990, FTZ Docket 4-90, 55
FR 6027, 2/21/90) in due and proper
form to the Board for authority to
establish a special-purpose subzone at
the alumina and aluminum fluoride
manufacturing plant of the Aluminum
Company of America, Inc., {Alcoa) in
Calhoun County, Texas;

Whereas, Notice of said application
has been given and published, and full
opportunity has been afforded all
interested parties to be heard; and,

Whereas, The Board has found that
the requirements of the Act and the
Board's regulations are satisfied;

Now, Therefore, In accordance with
the application filed February 9, 1990,
the Board hereby authorizes the
establishment of a subzone at the Alcoa
plant in Calhoun County, Texas,
designated on the records of the Board
as Foreign-Trade Subzone 155C, at the
location mentioned above and more
particularly described on the maps and
drawings accompanying the application,
said grant of authority being subject to
the provisions and restrictions of the
Act and the regulations issued
thereunder, to the same extent as thouga
the same were fully set forth herein, and
also to the following express condition
and limitations:
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Activation of the subzone shall be
commenced within a reasonable time
from the date of issuance of the grant,
and prior thereto, any necessary permits
shall be obtained from federal, state,
and municipal authorities.

Officers and employees of the United
States shall have free and unrestricted
access to and throughout the foreign-
trade subzone in the performance of
their official duties.

The grant shall not be construed to
releive responsible parties from liability
for injury or damage to the person or
property of others occasioned by the
construction, operation, or maintenance
of said subzone, and in no event shall
the United States be liable therefor.

The grant is further subject to
scttlement locally by the District
Director of Customs and the Army
District Engineer with the Grantee
regarding compliance with their
respective requirements for the
protection of the revenue of the United
States and the installation of suitable
facilities.

In Witness Whereof, The Foreign-
Trade Zones Board has caused its name
to be signed and its seal to be affixed
hereto by its Chairman and Executive
Office or his delegate at Washington,
DC, this 5th day of August, 1991,
pursuasnt to Order of the Board.

Eric L. Garfinkel,

Assistant Secretary of Commerce for Import
Administration, Chairman, Committee of
Alternates, Foreign-Trade Zones Board.

[FR Doc. 91-18992 Filed 8-8-91; 8:45 am]
BILLING CODE 3510-DS-M

[Docket 25-91]

Foreign-Trade Zone 125—South Bend,
IN; Request for Manufacturing; Vehicle
Concepts Recreational Vehicle Plant;
Extension of Comment Period

The comment period for the above
case, requesting authority to
manufacture recreational vehicles and
ambulances under zone procedures
within FTZ 125, South Bend, Indiana, for
Vehicle Concepts (56 FR 22395, 5/15/91),
is‘ further extended to August 30, 1991, to
allow interested parties additional time
in which to comment on the proposal.

Comments in writing are invited
during this period. Submissions should
include 5§ copies. Material submitted will
h available at: Office of the Executive
Secretary, Foreign-Trade Zones Board,
U.S. Department of Commerce, room
37186, 14th & Pennsylvania Avenue, NW.,
Washington, DC 20230.

Dated: August 5, 1991,
Jehn J. Da Ponte, Jr.,
Executive Secretary.
[FR Doc. 91-18989 Filed 8-8-91; 8:45 am|
BILLING CODE 3510-DS-M

International Trade Administration
[A-357-804]

Final Determination of Sales at Less
Than Fair Value: Silicon Metal From
Argentina

AGENCY: Import Administration,
International Trade Administration,
Commerce.

EFFECTIVE DATE: August 9, 1991.

FOR FURTHER INFORMATION CONTACT:
Stefanie Amadeo or James Terpstra,
Office of Antidumping Investigations,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230; telephone (202) 377-1174 or
(202) 377-3695, respectively.

Final Determination
Background

Since the publication of our
affirmative preliminary determination
on March 29, 1991 (56 FR 13118), the
following events have occurred.

On April 2, 1991, the Department sent
a deficiency letter to Electrometalurgica
Andina, S.A.L.C. (Andina) based on its
response to Section D of the
questionnaire. On April 3, 1991, Andina
requested, and was granted, an
extension to respond to the
Department's April 2, 1991, deficiency
letter. Petitioners submitted issues for
the Department's verification in
Argentina on April 5, 1991. On April 16,
1991, Andina submitted its response to
the Department's April 2, 1991,
deficiency letter, and its Section D
response. On April 18, 1991, Andina
submitted corrections to its Sections A,
B, and C responses.

Pursuant to an April 5, 1991, request
by Andina, on April 30, 1991, we
postponed the final determination until
not later than August 12, 1991 (56 FR
19835 (April 30, 1991)).

We conducted verification of
Andina's questionnaire responses
between April 22 and April 26, 1991, in
Argentina.

On May 28, 1991, petitioners, Silarsa,
and Andina submitted case briefs. On
May 30, 199], petitioners and Andina
submitted rebuttal briefs. A public
hearing was held on May 31, 1991.

Scope of Investigation

The merchandise covered by this
investigation is silicon metal containing
at least 96.00 but less than 99.99 percent
of silicon by weight. Silicon metal is
currently provided for under
subheadings 2804.69.10 and 2804.69.50 of
the Harmonized Tariff Schedule (HTS)
as a chemical product, but is commonly
referred to as a metal. Semiconductor-
grade silicon (silicon metal containing
by weight not less than 99.99 percent of
silicon and provided for in subheading
2804.61.00 of the HTS) is not subject to
this investigation. Given that this
investigation is not limited to silicon
metal used as an alloying agent or in the
chemical industry, we have deleted the
sentence regarding the uses for silicon
metal from the scope of this
investigation. Although the HTS
numbers are provided for convenience
and customs purposes, our written
description of the scope of this
proceeding is dispositive.

Period of Investigation

The period of investigation (POI) is
March 1, 1990, through August 31, 1990.

Such or Similar Comparisons

We established one such or similar
category of merchandise, consisting of
silicon metal, in accordance with section
771(18) of the Act. Comparisons were
made on the basis of the following grade
classifications: (1) Chemical grade,
having a silicon content of 98.50 through
99.98 percent and an iron content of 0.00
through 0.65 percent; (2) primary-
aluminum grade, having a silicon
content of 98.50 through 99.98 percent
and an iron content of 0.66 through 1.00
percent; (3) secondary-aluminum grade,
having a silicon content of 88.00 through
98.49 percent; and (4) other, with a
silicon content of 96.00 through 97.99
percent.

Standing

Our position on standing remains
unchanged from that in our preliminary
determination. See Preliminary
Determination of Sales at Less Than
Fair Value: Silicon Metal From
Argentina, 56 FR 13116 (March 29, 1991)
(Silicon Metal).

Critical Circumstances

Our position on critical circumstances
remains unchanged from that in our
preliminary determination. See Silicon
Metal.

Exclusion Request

On November 21, 1890, Silarsa
requested that it be excluded from any
antidumping duty order issued in this
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investigation, pursuant to 19 CFR 353.14.
Silarsa requested exclusion from any
antidumping duty order issued in this
investigation because Silarsa believes
that it is in a unique position. Silarsa
considers its position to be unique
because it is a joint venture operation
that began investing in plant and
equipment four years ago, without the
benefit of knowledge of any possible
antidumping duty order being issued.
Silarsa further states that, although it
was already on-line when the petition
was filed, it had not yet begun
production and therefore could not
participate in the investigation as a
voluntary respondent. In a February 21,
1991, submission, Silarsa stated that if it
was not granted an exclusion, a zero
deposit rate would be a possible option.
On March 19, 1991, petitioners opposed
Silarsa's request for exclusion from any
antidumping duty order issued in this
investigation and the assignment of a
zero deposit rate for Silarsa.

In the preliminary determination, we
denied Silarsa's exclusion request
because Silarsa did not possess a “‘track
record” with which to demonstrate that,
in accordance with 19 CFR 353.14, it is
not dumping. We did not assign Silarsa
a zero deposit rate in the preliminary
determination because we determined
that Silarsa's position, once it begins to
export to the United States, will be
similar to that of any other new shipper
of the subject merchandise. While the
specific facts underlying Silarsa's
request may appear somewhat unusual
in that Silarsa was already on-line when
the petition in this case was filed but
had not yet begun production, we are
unable to grant Silarsa's exclusion
request. In accordance with 19 CFR
353.14, exclusion of a particular exporter
is possible only if that exporter can
demonstrate that it is not dumping. That
is, if a company is to be excluded from
an order, the company must certify not
only that it will not dump in the future,
but it must also demonstrate that its
pricing practices during the POI did not
result in sales at less than fair value.
Silarsa cannot satisfy this latter
requirement. The Department’s
antidumping determinations are not
limited only to those exporters who are
respondents in an investigation; rather,
our determinations cover all exports of
the specified merchandise from the
country subject to an investigation,
regardless of whether particular
exporters had sales during the POL
Accordingly, we determine that Silarsa
will not be excluded from the
determination.

Furthermore, we cannot assign Silarsa
a zero deposit rate because Silarsa’s

position, once it begins exporting to the
United States, will be similar to that of
any other new shipper of the subject
merchandise. Accordingly, Silarsa is
subject to the “All Others" rate, as
would be any new shipper of the subject
merchandise from Argentina. This
approach is consistent with the
Department’s long-standing practice.
Accordingly, absent actual sales by
Silarsa, assigning it the “All Others”
rate based on the data of the other
Argentine company that has been found
to sell at less than fair value is the only
action supported by the facts developed
in this investigation.

If an antidumping duty order is issued
in this investigation, Silarsa will have an
opportunity to request an administrative
review under section 751 of the Act. If
its entries are found to be priced at not
less than foreign market value, no duties
will be assessed and any deposits of
estimated antidumping duties it was
required to make will be refunded with
interest.

Fair Value Comparisons

To determine whether sales of silicon
metal from Argentina to the United
States were made at less than fair value,
we compared the United States price
(USP) to the foreign market value
(FMV]), as specified in the “United
States Price” and “Foreign Market
Value" sections of this notice.

United States Price

We based the USP on purchase price,
in accordance with section 772(b) of the
Act, both because the subject
merchandise was sold to unrelated
purchasers in the United States prior to
importation into the United States and
because exporter’s sales price (ESP)
methodology was not indicated by other
circumstances. We calculated purchase
price based on packed, f.o0.b. prices to
unrelated customers in the United
States. We made deductions, where
appropriate, for foreign inland freight,
labor at port, customs fees, and
Argentine export duties, in accordance
with section 772{d){2) of the Act. We
increased purchase price for taxes
rebated and taxes uncollected by reason
of exportation, in accordance with
section 772{d)(1)(C) of the Act. Because
of inconsistencies found in the response,
we used verified duty drawback rates
when adjusting for taxes rebated and
taxes uncollected by reason of
exportation.

Foreign Market Value

In order to determine whether there
were sufficient sales of silicon metal in
the home market to serve as the basis
for calculating FMV, we compared the

volume of home market sales of the such
or similar category (ie., all silicon
metal) to the aggregate volume of third
country sales, in accordance with
section 773(a)(1) of the Act. For Andina,
the volume of home market sales was
greater than five percent of the
aggregate volume of third country sales.
Therefore, we determined that home
market sales constituted a viable basis
for calculating FMV, in accordance with
19 CFR 353.48.

On February 5, 1991, petitioners
alleged that home market sales were
made at less than the cost of production
(COP) and that constructed value (CV)
should be used to compute FMV.
Because we had reasonable grounds to
believe or suspect that Andina sold in
the home market at less than the COP,
we initiated a cost investigation in
accordance with section 773(b) of the
Act,

We also determined Argentina's
economy to be hyperinflationary.
Therefore, in order to eliminate the
distortive effect of hyperinflation and in
accordance with the Department's
longstanding practice, we calculated
separate COPs and CVs for each month
of the POL See, e.g., Amended Final
Determination of Sales at Less Than
Fair Value and Amended Antidumping
Duty Order, Tubeless Steel Disc Wheels
from Brazil, 53 FR 34566 (September 7,
1988) (Disc Wheels).

In order to determine whether home
market sales were above the COP, we
calculated monthly COPs on the basis of
Andina's cost of materials, labor, other
fabrication costs, general expenses, and
packing. We relied on the COP data
submitted by Andina except in the
following instances where the costs
were not appropriately quantified or
valued: We adjusted Andina's crushing
costs based on the percentage of
crushed raw material used in silicon
metal production; we increased general
and administrative expenses (G&A) to
include “other expenses” as reflected on
the financial statements; we reallocated
factory administrative charges based on
information on the record; we
recalculated electricity costs based on
information on the record; we calculated
an offset for scrap sales; and we
corrected certain clerical errors in
Andina's submission.

We compared individual home market
prices with the monthly COPs. We
found that during the POI there were
sufficient sales overall above the COP to
use as FMV. However, for the month of
July 1990, all sales in the home market
were made at prices below the COP.
Therefore, for this month, we based
FMV on CV. See Final Determination of
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Sales at Less Than Fair Value: Tubeless
Steel Disc Wheels from Brazil, 54 FR
8948 (March 20, 1987).

We calculated CV in accordance with
section 773{e}(1) of the Act. The monthly
cV includes materials, fabrication,
general expenses, profit and packing.
We used the following as the basis for
calculating CV:

(1) Andina’s actual general expenses
because they exceed the statutory ten
percent minimum of materials and
fabrication, in accordance with section
773{e}(1)(B)(i) of the Act; and

(2) The statutory minimum profit of
eight percent, in accordance with
section 773(e)(1)(B](ii) of the Act, as
Andina's profit was less that eight
percent of the sum of general expenses
and the cost of manufacture (COM).

We used Andina's submitted monthly
costs except for the following instances
where the costs were not appropriately
quantified or valued: we adjusted
Andina’s crushing costs based on the
percentage of crushed raw material used
in silicon metal production; we
increased G&A to include “other
expenses” as reflected on the financial
statements; we reallocated factory
administrative charges based on
information on the record; we
recalculated electricity costs based on
information on the record; we corrected
certain clerical errors in Andina’s
submission; and we added imputed
credit and packing costs.

We made circumstance of sale
adjustments, where appropriate, for
differences in credit expenses, in
accordance with 19 CFR 353.56(a). In
addition, when the U.S. date of sale
occurred in & calendar month preceding
the date of shipment, we made a
circumstance of sale adjustment to
account for hyperinflation between the
exchange rate on the date of sale and
the exchange rate on the date of
shipment. Because the CV is calculated
as of the date of exportation (shipment),
we made this adjustment to eliminate
the artificial distortion of value caused
by the rapid depreciation of Argentina's
currency. See Disc Wheels.

For price-to-price comparisons, we
calculated FMV based on the unpacked.
ex-factory prices denominated in U.S.
dollars to unrelated customers in
Argentina. We added U.S. packing costs
to the home market price in accordance
with section 773{a)(1) of the Act. We
added the separate profit Andina
realizes from the sale of packing to the
howe market price.

Because-all price-to-price comparisons
\nvolved purchase price sales, we made
a circumstance of sale adjustment for
differences in credit expenses, in
accordance with 19 CFR 353.56. We

recalculated credit using interest rates
available to Andina during the POI for
borrowings in foreign currencies.

We made an upward adjustment to
the tax-exclusive home market prices for
the taxes we computed for the USP.

Currency Conversion

No certified rates of exchange, as
furnished by the Federal Reserve Bank
of New York, were available for the POL.
In place of thase rates, we used the
daily official exchange rates for
Argentina published by the National
Bank of Argentina.

Verification

As provided in section 776(b) of the
Act, we verified all information
provided by the respondent by using
standard verification procedures,
including on-site inspection of
manufacturers' facilities, the
examination of relevant sales and
financial records, and selection of
original source documentation
containing relevant information.

Interested Party Comments

Comment 1: Petitioners argue that the
Department should not make an upward
adjustment to U.S. price for the turnover
tax and the lote hogar tax which are
assessed on gross home market
revenues but not on export revenues.
Contrary to Andina’s claim in its
January 11, 1991, submission that these
taxes are indirect taxes which are
included in the price of silicon metal
sold in the home market, petitioners
maintain that these taxes are actually
taxes on the gross revenue. Petitioners
state that neither the turnover tax nor
the lote hogar tax are indirect taxes, and
that Andina has not shown that it
passes these taxes through to customers
by including these taxes in, or adding
them to, the home market selling price.

Petitioners also contend that, even if it
were appropriate to make an addition to
U.S. price for the turnover tax and the
lote hogar tax, the amount of the
adjustment made in the preliminary
determination overstated the actual
incidence of these taxes on home market
sales. Petitioners claim that these taxes
are imposed only on home market sales
within the province of San Juan, and
that such sales constitute only a small
percentage of Andina’s total home
market sales. Therefore, petitioners
argue that the amount that should be
added to the U.S. price for the turnover
tax and the lote hogar tax should not
exceed the tax rate muitiplied by the
percentage of Andina's sales in San
Juan.

Andina claims that the turnover tax
and the lote hogar tax are indirect taxes

on the sales value of the subject
merchandise, and that Andina must pay
these taxes on the price of all of its
home market sales. Andina states that
the taxes are not paid separately on
each sales transaction; rather, at the end
of the month total home market sales
are taxed. Therefore, Andina asserts
that these taxes are not direct taxes like
an income tax, but instead are taxes on
the gross revenue of home market sales.

Andina also argues that it pays the
turnover tax and the lote hogar tax on
all its home market sales, with different
tax rates for the different provinces.
Andina further claims that it has
understated the amount of the taxes to
be added to the U.S. sales price, since
the reported percentage is only for sales
in San Juan province, rather than an
average of the tax rates for the different
provinces.

DOC Position: We agree in part with
petitioners. In our preliminary
determination, we added the combined
turnover tax and the lote hogar tax,
reported by Andina as indirect taxes, to
U.S. price and made a circumstance of
sale (COS) adjustment to home market
prices for the difference in the tax
amounts in the two markets. However,
at verification, we observed that Andina
pays these taxes on monthly revenue
inclusive of home market sales revenue,
interest income, bond revenue, and
other miscellaneous revenues, but
exclusive of export revenues.

Section 771{d){1){(C) of the Act
provides that the Department make a
COS adjustment for any indirect taxes
imposed directly upon the “merchandise
or components thereof” that have not
been collected by reason of exportation
of the merchandise to the United States,
but enly to the extent that such taxes
are added to or included in the price of
the merchandise when sold in the home
market. See, e.g., Frozen Concentrated
Orange Juice From Brazil; Final Results
and Termination in Part of Antidumping
Duty Administrative Review, 55 FR
47502 (November 14, 1990) (FCOJ). There
is no evidence on the record that the
turnover tax and the lote hogar tax are
paid by the purchaser, nor is there
evidence that Andina takes these taxes
into account in setting its home market
prices. Since we have determined that
the taxes in question should be viewed
as taxes on gross revenue exclusive of
export revenue, not taxes imposed
directly upon the merchandise or
components thereof, we have not made
any adjustment for these taxes in the
final determination.

Comment 2: Petitioners argue that any
adjustments the Department may make
for the rebate of indirect taxes under
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Argentina's reembolso program should
be only to the extent that the indirect
taxes are paid in the home market on’
silicon metal or on inputs that are
physically incorporated into silicon
metal. In support of this argument they
cite to Carbon Steel Wire Rod from
Argentina, 49 FR 38170 (1984) (Argentina
Wire Rod), Barbed and Barbless Wire
from Argentina, 50 FR 38563 (1985)
(Argentina Barbed Wire), and Carbon
Steel Pipe and Tube from Thailand, 55
FR 42596 (1990) (Thailand Pipe and
Tube).”

Petitioners &lso argue that no
adjustment should be made for the
following indirect taxes: The turnover
tax, the loto hogar tax, import duties, the
statistics tax, and the merchant marine
fund tax, because these taxes are
already the subject of separately
claimed adjustments. Petitioners
maintain that including them for
purposes of determining the amount of
any adjustment under the reembolso
rebate program would result in their
being double counted.

Andina argues that because the base
upon which the reembolso rate is
applied is the FOB export price less the
cost of the imported electrodes, the
eifective rate which the Department
added to the U.S. price was less than the
stated reembolso rate. Andina maintains
that under the Argentine tax system, it
qualifies for a rebate of all the taxes
listed in its January 11, 1991, submission.

Andina claims that an adjustment for
the turnover tax and the loge hogar
under the reembolse program would not
result in their being double counted if
they are also the subject of a separate
adjustment because these taxes have
two effects at two different stages.
Andina claims that it not only pays
these taxes on its sales income, but also
on the products it purchases from its
suppliers because these taxes are
passed onto Andina through the prices
charged by Andina's suppliers.

However, Andina does agree with
petitioners that the import duties, the
statistics tax, and merchant marine fund
tax would be double counted if the
Department were to consider them for
purposes of the reembolso rebate
adjustment.

DOC Position: We disagree with
petitioners' argument that the
adjustment to U.S. price for the rebate of
indirect taxes must be limited to the
rebate of taxes paid on inputs that are
physically incorporated into the subject
merchandise.

Prior to the Trade Act of 1974,
sections 203 and 204 of the Antidumping
Act of 1921, 18 U.S.C. 162 and 163,
provided for an upward adjustment to
U.S. price for taxes rebated or not

collected by reason of exportation “in
respect to the manufacture, production,
or sale of the merchandise.” H.R. Rep.
No. 93-571, 93rd Cong., 1st Sess. 69-70
(1973). This allowed for an adjustment
to U.S. price for a broad range of taxes.
In the legislative history to the Trade
Act of 1974, Congress expressed concern
that the adding back of such taxes under
the Antidumping Act had “the effect of
reducing or eliminating any dumping
margins that may exist." Id. at 70.

Accordingly, section 321(b) of the
Trade Act of 1974 amended section 203
and 204 of the Antidumping Act to
provide for an upward adjustment to
U.S. price for “any taxes imposed in the
country of exportation directly upon the
exported merchandise or components
thereof,” and which have been rebated
or not collected by reason of exportation
of the merchandise to the United States.
See 19 U.S.C. 1677a(d)(1)(C). Thus, with
this amendment, Congress limited the
adjustment to U.S. price for the rebate of
taxes to those instances in which “the
direct relationship of the tax to the
product being exported, or components
thereof, could be demonstrated.”" H.R.
No. 93-571, at 69. Accord S. Rep. No. 93—
1298, 93rd Cong., 2nd Sess. 172 (1974).
This is the same standard used in a CVD
investigation in determining whether a
foreign company has received a
countervailable benefit for the rebate of
indirect taxes. See H.R. Rep. No. 93-571
at 69 (amendment would “conform the
standard in the Antidumping Act to the
standard under the CVD law, thereby
harmonizing tax treatment under the
two statutes); S. Rep. No. 93-1298, at 172
(the standard in the amendment
“parallels that standard employed by
the Treasury Department under the
countervailing duty law in determining
whether tax rebated and remissions
constitute bounties or grants”).

It might be argued that by including
the “directly related” standard,
Congress intended that a separate
subsidy investigation be undertaken
whenever an adjustment involving the
rebate of indirect taxes is to be made
pursuant to section 772(d)(1)(C).
However, other than indicating that the
adjustment should be limited where the
existence of an excessive rebate is
established, neither the statutory
language nor the legislative history of
this provision contains any express
indication that Congress intended that
the administering authority conduct a
separate CVD investigation within an
AD investigation in order to limit U.S.
price adjustments. Moreover, there is no
indication that the Treasury
Department, which was involved in the
drafting of the 1974 Trade Act and
which was responsible for administering

the AD law until 1980, ever interpreted
the amended U.S. price section to
require that a subsidy inquiry for
information on physical incorporation
be conducted in the context of a stand-
alone AD investigation. Therefore, when
there is a companion CVD proceeding
on the merchandise subject to an AD
proceeding, the Department limits
adjustments to U.S. price for the rebate
of indirect taxes to taxes paid on inputs
that are physically incorporated into the
subject merchandise. The Department,
however, does not limit such
adjustments to U.S. price when there is
no companion CVD proceeding on the
subject merchandise.

Furthermore, the adjustment required
by section 772(d)(1)(D) of the Act
indicates that the adjustment for the
rebate of indirect taxes, pursuant to
section 772(d)(1)(C), should be limited to
taxes paid on inputs physically
incorporated into the subject
merchandise only when there is a
companion CVD proceeding. Under
section 321(b) of the 1974 Trade Act,
Congress also amended section 203 of
the Antidumping Act to provide that
purchase price shall be increased by
“the amount of any countervailing duty
imposed on the merchandise under part
1 of this subtitle or section 1303 of this
title to offset an export subsidy.” See 19
USC 1677a(d)(1)(D). Althaugh this
provision of the Act is designed to
prevent what would be a double
assessment on a respondent when there
is a companion CVD proceeding, see
H.R. Rep. No. 93-571, at 70; S. Rep. No.
93-1298, at 172, it is not meant to
provide a benefit to the respondent. A
benefit would occur, however, if, as
under the pre-1974 statute, any
countervailable rebate of taxes were
included in the upward adjustment to
U.S. price.

Accordingly, in order to properly give
effect to section 772(d)(1)(D) when there
is a companion CVD case, adjustments
to U.S. price under section 772(d)(1)(C)
must be limited to the amount of the
rebate of indirect taxes on inputs that
are physically incorporated into the
exported merchandise. In this regard,
the Department notes that U.S. price
adjustments, pursuant to section
772(d){1)(C). should not be limited when
there is an “allied” CVD case, .e., one
which deals with a principal upstream
input such as in Argentine Barbed Wire,
and does not intend in the future to limit
U.S. price adjustments in such cases to
the amount of the rebate of indirect
taxes paid on inputs that are physically
incorporated into the subject
merchandise.
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The complex nature of the
investigation that must be undertaken to
resolve the issue of “physical
incorporation” also suggests that
Congress did not intend that a separate
CVD investigation be conducted in the
context of a stand-alone AD
investigation. For example, certain
countries, such as Argentina, employ a
“cascade" tax system in which turnover
taxes are assessed on every product
within the production chain of all goods
produced in the country, with no credit
given (as with value-added taxes) for
taxes already paid. The indirect taxes
imposed upon the inputs to the final
product (and upon the inputs to the
inputs, etc.) are, in effect, multiplied to
the extent that the effective indirect tax
burden borne by the final product
usually is several times the nominal rate
of any turnover tax. When conducting a
normal CVD investigation to determine
whether the rebate of indirect taxes
under a “cascade” tax system is
excessive, the Department must deal
extensively with the foreign government
in question to explore the nature of any
government studies (typically sector-
specific “input-output” econometric
studies) which document specific and
cumulative tax burdens for all inputs
and products. Such a proceeding
ordinarily is very complex and time-
consuming. In contrast, AD
investigations in market economy
countries rarely involve government-to-
government contact because all of the
information relevant to antidumping
determinations (concerning prices and
costs) is possessed by the private
companies involved.

In addition, the courts have explicitly
stated that there are good reasons why
the Department should refrain from
making a subsidy determination in the
context of an AD investigation. For
example, as the court explained in Huffy
Corp. v. United States, 632 F. Supp. 50
(CIT 1988): "The determination of
whether a countervailable subsidy
exists is a complex one and Congress
has provided a separate set of
guidelines for the inquiry. In a dumping
investigation the ITA is not seeking the
same information or asking the same
questions it would in a countervailing
duty investigation." /d, at 55. Accord Far
East Machinery Co., Ltd. v. United
States, 699 F. Supp. 309 (CIT 1988),
Sawhill Tubular Div. Cyclops Corp. v.
United States, 651 F. Supp. 1421 (CIT
1986).

Therefore, even without taking into
account the turnover tax, and the lote
hogar tax, which we have determined
are not indirect taxes, (See DOC
Position to Comment 1), and the import

duties, the statistics tax, and the
merchant marine tax, which we have
already adjusted for as duty drawbacks,
we are satisfied that the reembolso
program qualifies as a rebate of indirect
taxes within the meaning of section
772(d)(1)(C) of the Act, and an
adjustment for the amount of the
reemboslo rebate is proper. We have
verified that Andina receives a rebate
under the reembolso program for taxes
impesed directly upon the product or its
components. Accordingly, we made an
upward adjustment to U.S. price for the
amount of this rebate.

Comment 3: Petitioners claim that the
amount of duty drawback recalculated
at verification overstated the amount of
merchant marine tax per metric ton of
silicon metal that should be included in
the COS adjustment for duty drawback.

Petitioners argue that the amount of
merchant marine tax calculated by
Andina should be multiplied by the
amount of electrodes used per metric
ton of silicon metal in order to calculate
the amount of merchant marine tax per
metric ton of silicon metal.

Andina agrees with petitioners.

DOC Position: We agree with
petitioners. At verification, we observed
that the merchant marine tax is applied
per metric ton (MT) of silicon metal. We
also noted that Andina's duty drawback
calculation had not been multiplied by
the electrode usage per MT of silicon
metal. Andina's duty drawback
calculation for the merchant marine tax
should have been multiplied by the
verified electrode usage per MT of
silicon metal in order to calculate the
proper amount of electrode freight cost
per MT of silicon metal to be included in
the COS adjustment for duty drawback.
We used this corrected merchant marine
tax in our calculation of duty drawback.

Comment 4: Petitioners argue that in
its April 18, 1991, submission, Andina
provided information concerning the
amount of an export tax paid on its
August U.S. sales, and that the
Department should make a downward
adjustment to U.S. price for the export
tax assessed on these sales. Petitioners
argue that the Department should use
the amount of tax paid, as reported by
Andina, as best information available
(BIA) for the amount of the adjustment.

Andina agrees with petitioners.
Andina concedes that the August
charges are not actually taxes, but are
warehousing expenses Andina incurred
on the August shipments which a
customs official recorded in the column
in a shipping permit where export duties
used to appear. Therefore, Andina
argues that although these charges were

not taxes, they have the same effect as if
they had been reported as a tax.

DOC Position: We agree with
petitioners. In its April 18, 1991,
submission, Andina reported this
amount as an export tax. Later, in its
May 30, 1991, rebuttal brief, Andina
referred to this amount as a type of
warehousing charge. Although Andina
could not demonstrate what this charge
was for, at verification we observed that
Andina did in fact pay this charge on its
August export sales. Accordingly, as
BIA we used the amount reported and
verified for this charge and made a
downward adjustment to U.S. price.

Comment 5: Petitioners argue that
because Andina pays a tax on its inland
freight, the Department should include
this tax in the amount deducted from
U.S. price for foreign inland freight.

Andina argues that it has reported the
full amount of the freight invoice in its
sales listing. Andina claims that the
difference between the freight invoice
and what Andina paid to the freight
company is a withholding of income tax
on behalf of the freight company.
Andina maintains that it retains a
percentage of the invoice amount equal
to the tax amount and remits this to the
federal government. Therefore, Andina
argues that it does not pay a tax on its
inland freight and that there should be
no adjustment for this tax because
Andina has already reported and paid
the full price on the freight invoice as
Andina’s freight cost.

DOC Position: We agree with Andina.
At verification, we observed that
Andina had reported the full amount of
the freight invoice in its sales listing.
Andina pays a percentage of the freight
invoice amount to the government.
Therefore, the withholding tax is
included in the amount of freight
reported by Andina.

Comment 6: Petitioners argue that the
Department should use home market
price in australes rather than U.S.
dollars as the basis for FMV, Petitioners
maintain that Andina sets its prices and
incurs its expenses in australes, not U.S.
dollars. Petitioners argue that since
Andina provided the australes price on
the date of payment and the exchange
rates used in calculating the australes
prices in its March 20, 1991, submission,
the use of dollar prices as BIA is no
longer necessary and the Department
should use these reported australes
prices when calculating FMV.

Petitioners also maintain that for
those home market sales for which
Andina has not yet received payment
and does not have final australes prices,
the Department should exclude such
sales.
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Andina argues that its sales are priced
in U.S. dollars and that the austral
amounts that it assigns to its sales are
for accounting purposes only. Andina
further argues that, because of
hyperinflation, some of the australes
amounts during the POI are
meaningless, and that using the
australes amounts for its home market
sales would be much less accurate than
uging the reported U.S. dollar amounts.

Andina maintains that all of its
invoices for home market sales contain
dollar unit prices and that these dollar
prices are the basis for all of Andina's
calculations. Andina also states that the
Argentine Government has “dollarized"
the entire Argentine economy. This
system is officially recognized by the
Argentine Government in the
Convertibility Law, whereby the
Subsecretary of Foreign Trade allows
the commercial practice of listing both
austral and dollar prices on all invoices.

DOC Position; We agree with Andina.
All of Andina’s calculations and
invoices contain the dollar value of its
home market sales. At verification we
saw evidence that the Argentine
economy is indeed dollarized, and that
sales and purchases are negotiated in
U.S. dollars in the normal course of
trade. The Department requires
respondents to provide all prices and
expenses in the currency in which they
were incurred to facilitate accurate
computations. See Preliminary
Determination of Sales at Less Than
Fair Value; Martial Arts Uniforms from
Taiwan, 54 FR 18562 (May 1, 1989). In
this case, the respondent has given
ample proof that sales and purchases
are valued in U.S. dollars in the normal
course of trade in Argentina, and there
is nothing in the Act or regulations
precluding the use of dollar
Jenominated home market prices.
‘fherefore, we determine that using the
reported U.S. dollar values for Andina's
home market sales is appropriate in this
investigation.

Since we are basing FMV on the
reported U.S. dollar values, we do not
reed the final austral prices for the
Lome market sales on which Andina has
rot yet received payment. These sales
do not need to be excluded from our
FMV calculation because Andina has
reported the prices of these home
market sales in U.S. dollars in its
original sales listing.

Comment 7: Petitioners argue that the
Department should follow its
established practice and calculate
Andina’s home market credit expense
based on the australes price on the date
of sale. Andina argues that this proposal
is not reasonable from an economic or
financial point of view because Andina

gives no significance to the sale price in
australes at the date of sale.

DOC Position: We agree with
petitioners that the home market credit
expense should be based on the price on
the date of sale. See Final Results of
Antidumping Duty Administrative
Review; Certain Fresh Cut Flowers from
Mexico, 56 FR 1794 (January 17, 1991).
The Department makes an adjustment
for credit expenses in order to take into
account the opportunity costs incurred
by a seller when it does not receive
payment immediately. Therefore, the
price at the date of sale is the
appropriate measure of the revenue
foregone by Andina. However, we agree
with Andina that the australes price on
the date of sale is not the appropriate
base on which to calculate credit
expense. The price in U,S. dollars on the
date of sale is the most accurate basis
for measuring the revenue foregone by
Andina to use when calculating
Andina’s home market credit expense.
See also DOC Position in Comment 6.

Comment 8: Petitioners maintain that
an average of the interest rates for
foreign currency borrowing available to
Andina during the POI is the most
appropriate interest rate to use to
calculate Andina's home market credit
expense. Petitioners argue that, in light
of the wide disparity of interest rates for
austral borrowing during the POI, using
an average of the foreign currency
borrowing rates is more appropriate.

Andina argues that petitioners are
being inconsistent in arguing for the use
of dollar interest rates for credit
expense on one hand, and for the use of
austral home market sales prices on the
other hand. Andina maintains that
petitioners cite no legal authority for
using interest rates in one currency and
prices in another currency. Andina
claims that the wide disparity in the
austral borrowing rates during the POI
was caused by hyperinflation, and that
the credit expense should be calculated
on the basis of the dollar sales price
using dollar interest rates.

DOC Position: We agree with Andina.
At verification we observed that Andina
had access to foreign currency
borrowings. Given that we are using the
U.S. dollar denominated prices, the U.S.
dollar interest rates are the appropriate
rates to use to calculate Andina’s home
market credit expense.

Comment 9: Petitioners argue that the
prices reported for Andina's purchases
of packing material for its home market
sales are less than the prices that
Andina charges its customers for
packing. Petitioners maintain that it is
the Department'’s practice to add to
FMV the revenue earned on packing.
Therefore, petitioners maintain that the

packing revenue that Andina earns on
its home market sales should be added
to Andina's home market prices.

Andina claims that the method used
to report packing is correct and allows
the Department to do a valid
comparison. Andina argues that the
adjustment proposed by petitioners is
incorrect because Andina packs its
home market sales in boxes, which cost
more, and all of its U.S. sales in bags,
which cost less. Andina maintains that
the packing methodology used in the
preliminary determination is correct.

DOC Position: We agree with
petitioners. At verification, we observed
that the price Andina charges its home
market customers for packing is more
than the cost that Andina incurs for its
purchases of packing material. We view
the price for packing, which is
separately stated on Andina's home
market sales invoices, as an integral
part of the overall price of the
merchandise. Since Andina realizes a
separate profit on its price for packing in
the home market, we have revised our
calculations to include this profit in the
home market prices for silicon metal.
Since Andina uses both bags and boxes
for home market packing but did not
report which was used for each sale, we
have used, as BIA, a packing cost which
assumes equal use of bags and boxes.
For this adjustment, we added the
separate packing price to home market
prices, then subtracted from this amount
the average cost of home market
packing, and finally added back the
actual cost of packing for sales to the
United States.

Comment 10: Andina argues that the
Department should recalculate its export
duty for U.S, sales. Andina maintains
that the Department applied the rate of
the export duty in effect on the date of
sale in its preliminary determination.
However, Andina argues that, at
verification, the Department officials
observed that Decree 713, Resolution
100/88 calls for the export duty to be
applied to export sales on the date of
shipment, not the date of sale.
Therefore, Andina argues that the
Department should use the export duty
in effect on the date of shipment, not the
date of sale when calculating U.S. price.

Andina also maintains that the
Department incorrectly applied the
export duty rate directly to the sales
price in its preliminary determination.
Andina argues that Department officials
observed at verification that the taxable
base on which the export duty is applied
is the sales price less the costof
imported electrodes. Therefore, Andina
argues that the Department should
recalculate the export duty using the
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sales price less the cost of imported
electrodes as the taxable base.

DOC Position: We agree with Andina.
At verification, we noted that the rate of
export duty applied to export sales is
based on the date of shipment, not the
date of sale. We also noted that the
export duty is applied to the sales price
less the cost of imported electrodes.

Comment 11: Petitioners argue that
since the Department was unable to
confirm the chemical composition of
Andina's sales, the Department should
continue to compare all sales in the
home market to all U.S. sales, with the
exception of the sale in each market
designated by Andina as “sil. polv.”
Petitioners argue that Andina has
disclaimed any sales of material with a
silicon content below 99 percent even
though Andina's home market sales
listing refers to sales of silicon metal
with a silicon content of 98 percent.
Petitioners maintain that there is no
other evidence on the record indicating
that Andina sold silicon metal during
the POI with a silicon content of less
than 98.5 percent or an iron content of
more than 0.65 percent. Therefore,
petitioners argue that, for purposes of
price comparison, all of Andina's U.S.
and home market sales (other than “sil.
polv.”) should be considered to be sales
of grade 1 material.

Andina argues that the chemical
analysis of the impurities in all silicon
metal Andina produced in 1990 that
Andina gave to the Department during
verification can be used to calculate the
silicon content of all silicon metal that
Andina produced during the POL

DOC Position: We agree with
petitioners. Andina reported the silicon
content of its sales as either 98 percent
or 99 percent. In the preliminary
determination, we compared all grade 1
sales, as defined in our questionnaire, in
the home market to all grade 1 U.S.
sales; and grade 4 sales to grade 4 sales
in both markets. At verification, we
were unable to verify the exact silicon
content of any of Andina's sales during
the POL No chemical analysis or
chemical certificates existed for
Andina’s individual sales during the
POL Because we were unable to verify
the specific chemical composition of
Andina's sales, as best information
available (BIA) we compared all sales in
the home market to all U.S. sales as
grade 1 material.

We have excluded the product
designated as “sil. polv.” from our
analysis for purposes of the final
determination. This product, which
accounts for an extremely small
percentage of total U.S. sales, is similar
to scrap or off-specification
merchandise (i.e., its silicon content was

below customer requirements and it
could not be sold at normal prices for
silicon metal.) To account for this type
of merchandise in our COP and CV
analysis would pose an extremely
complicated task in a hyperinflationary
economy where our analysis is already
difficult. Given that Andina's sales of
grade 1 material account for well over 85
percent of the exports to the United
States during the POI, the additional
complexity of analysis required to
include this extremely small percentage
of sales in our analysis is not justified.
The percentage of sales examined is
well in excess of the Department's 60
percent dollar value and volume
guidelines. See 19 CFR 353.42(b).

Comment 12: Petitioners argue that
the Department should define the scope
of investigation to include "silicon
metal" with a silicon content of less
than 96 percent. Petitioners maintain
that the petition and a letter
supplementing the petition did not set a
minimum silicon content. Petitioners
assert that Census Bureau import data
show that substantial quantities of
silicon metal containing less than 96
percent silicon already have entered the
United States. Moreover, petitioners
point to additional evidence that
demonstrates that silicon metal
containing less than 96 percent silicon is
being imported into the United States.

Petitioners urge the Department not to
specify a minimum silicon content.
However, should the Department set a
minimum content, petitioners maintain
that it should be 90 percent. If the
Department declines to alter the scope,
petitioners suggest that the Department
recognize that imports of a product with
less than 96 percent silicon may be
covered by an order issued in this
proceeding as a “minor alteration” of
the subject merchandise within the
meaning of section 781(c) of the Act.

DOC Position: We have determined to
leave the scope of this investigation
unchanged. Prior to defining the scope of
this investigation, we considered
information from the petition, the
Bureau of Mines, and the Customs
Service. This information clearly
indicates a common commercial
meaning for “silicon metal” as a product
with a silicon content between 96.00 and
99.99 percent. Furthermore, we have
seen no evidence that merchandise
containing less than 96 percent silicon
and called "silicon metal” is being sold
or offered for sale by Argentine
producers. Therefore, we are unable to
conclude, based on the information
before us, that the less than 96 percent
product is of the same class or kind as
the above 96 percent product.

Comment 13: Petitioners contend that
the Department should reject Andina’s
formula for allocating quartz and
charcoal crushing expenses because
Andina has understated its crushing
costs in its silicon metal production.
Petitioners argue that, because some of
the crushed material is placed into
inventory and not used in production,
Andina has understated its crushing
costs. Petitioners contend that the
Department should allocate crushing
costs based on a ratio of quartz/
charcoal tonnage consumed in silicon
metal production to total tonnage
consumed, or a ratio of tonnage crushed
for silicon metal use to total tonnage
crushed.

Andina states that it calculated the
cost of crushing quartz and charcoal for
each month, and then assigned this cost
to the cost of producing silicon metal on
the basis of the amount of quartz or
charcoal consumed in each furnace.
Andina argues that this is the most
reasonable methodology for calculating
and allocating the crushing cost.

DOC Position: We agree with
petitioners. We reviewed Andina’s
allocation methodology and determined
that it did not provide an accurate
measure of the crushing costs associated
with silicon metal. Andina had allocated
quartz and charcoal crushing costs to
silicon metal each month based on the
ratio of quartz and charcoal used in
silicon metal production to the total
amount of quartz and charcoal crushed.
This methodology understated the
crushing costs incurred by Andina in its
silicon metal production because some
crushed material is placed into
inventory and not used in production.
Therefore, for the cost calculations we
allocated crushing costs based on the
ratio of quartz/charcoal tonnage
consumed in silicon metal production to
total tonnage consumed.

Comment 14: Petitioners argue that
since Andina provided no explanation
as to why its claimed POI G&A
expenses are so low, the Department
should use a G&A ratio as BIA for both
COP and CV calculations. Petitioners
further contend that, if the Department
does not use BIA for the allocation of
G&A expenses, that the Department
should use as BIA 10 percent of
Andina's COM, according to section
773(e)(1)(B) of the Act. Petitioners argux
that “other expenses" includes reserves
which relate to the cost of Andina's
operations; therefore, these “other
expenses” should be included in the
COP and CV.

Andina argues that the Department’s
calculation of G&A includes the income
statement caption “other expenses.” All
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of the “other expenses" recorded in its
financial statements reflect reserves for
contingencies and not actual costs
incurred. Andina further argues that the
amount of unused reserves is added to
its income for tax purposes; therefore,
these "other expenses” are clearly not
costs and should not be added to the
COP.

DOC Position: We agree with
petitioners. Andina did not provide any
evidence that the expenses recorded on
its financial statements reflected
reserves for which no expenses had
actually been incurred. Andina did not
explain why it had continued to add to
these “reserves" each year if no
expenses had actually been incurred.
Absent specific evidence to the
contrary, the Department considers the
costs recorded on a company’s audited
financial statements to be a reliable
reflection of the company’s actual
income and expenses. See, e.g., Final
Determination of Sales at Less Than
Fair Value: Sweaters of Man-Made Fiber
from Taiwan, 55 FR 34585 (August 10,
1990). Accordingly, we have included
the "other expenses” listed in the
company’s financial statement in the
G&A expenses for our COP/CV
calculations.

Comment 15: Petitioners argue that
Andina's allocation of factory overhead
on the basis of price and production
capacity is flawed and that the
Department should use those costs
actually incurred for a particular
product. Petitioners contend that since
Andina has understated its factory
overhead expenses, the Department
should use, as BIA, the verified May
1990 direct costs attributable to silicon
metal as a percentage of Andina's total
direct costs. Andina contends that its
methodology for allocating factory
overhead is reasonable. If the
Department reallocates these cosis,
however, Andina contends they should
be allocated to intermediate cost
centers, and to any idle furnaces since
overhead is not affected by the fact that
a furnace is not operating.

DOC Position: We agree with
petitioners. Andina's use of sales price
and production capacity as a basis for
allocating financial expenses is not
eppropriate. See e.g., Final
Determination of Sales at Less Than
Fair Value; Color Picture Tubes from
Japan. 52 FR 44171 (November 18, 1987).
Therefore, as BIA, we have reallocated
factory overhead based on silicon
metal’s percentage of direct costs
incurred in May 1990, as urged by
petitioners.

Comment 16: Petitioners argue that
Andina failed to allocate any indirect
selling expenses to silicon metal.

Petitioners contend that since Andina
reported that it maintains a sales office
in Buenos Aires, it obviously incurred
indirect selling expenses. Petitioners
believe that, as BIA for these selling
expenses, the Department should use
the result of the multiplication of two
expenses to cost of goods sold ratios.

Andina argues that it has allocated
indirect selling expenses, as described
in its April 16, 1991, submission. Andina
contends that all the expenses for its
Buenos Aires sales office are reported in
G&A.

DOC Position: We disagree with
pelitioners. At verification, we observed
certain indirect selling expenses and
have included these items as indirect
selling expenses in the COP/CV
calculations.

Comment 17: Petitioners contend that
Andina’s calculation of electricity cost is
flawed because it is based on an
average annual cost rather than actual
monthly expenses. Petitioners argue that
replacement costs for electricity in
australes should be used instead of
Andina’s adjusted power costs.

Andina argues that its methodology
was used in order to adjust seasonal
changes in electricity costs to a constant
production process. Andina contends
that the unit cost of generating electric
energy for a particular month is
irrelevant because the monthly
variations are determined by the
seasonal period and that, because of the
seasonal fluctuation in electric energy
generation, it has calculated a weighted-
average cost of electricity. Andina
contends that it expressed its energy
cost in dollars because the price of the
invoiced energy is constant in dollar
terms.

DOC Position: We agree with
petitioners in that the submitted
calculations do not provide an adequate
basis for our final calculations. We have
relied upon the actual monthly costs
incurred and kilowatts consumed during
the POl in preparing our COP/CV
calculations.

Comment 18: Petitioners argue that
although Andina assumed that all of its
monthly materials purchases were made
at month-end prices, Andina is in fact
invoiced twice a month by most of its
materials suppliers. Petitioners contend
that if the first monthly invoice from
Andina’s suppliers covers material
purchased by Andina during the
previous month, the invoice should only
be used in the calculation of the
previous month's materials costs.
Therefore, petitioners believe that the
Department should review which
monthly invoices should be used in the
calculation of materials costs.

Andina argues that all material
purchase invoices were reviewed at
verification.

DOC Position: We reviewed materials
purchase invoices at verification and
have calculated replacement cost based
on the month-end materials purchase
invoices.

Comment 19: Petitioners argue that
although Andina stated that furnaces
are only shut down for maintenance
approximately every third year, the cost
of furnace maintenance is an expense
that is borne by a furnace during its
operation. Petitioners contend that, if
Andina has not allocated to the POI
expenses for silicon metal furnace
maintenance performed during
shutdowns, the Department should
include any unallocated maintenance
costs in Andina's cost data.

Andina contends that it has already
allocated all of its maintenance costs
relating to major furnace repairs.
Andina argues that major repairs are
allocated to an accrual account, which
increases even when Andina does not
have any major repairs. Andina further
contends that this accrual account is
offset by the expense account and is
thus a cost for the period.

DOC Position: We agree with Andina.
At verification, we did not note any
unallocated maintenance costs.
Accordingly, reported maintenance
costs do not require adjustment.

Comment 20: Petitioners argue that
freight and other transportation charges
should be included in the costs of all
materials. Petitioners state that if
Andina has excluded transportation
charges from its reported cost data, the
Department must add them back in.

Andina contends that it has not
excluded freight costs from reported
electrode costs or any other costs;
therefore, no further adjustments for
transportation are necessary.

DOC Position: We agree with Andina.
At verification, we observed that
Andina's reported materials cost
includes all applicable freight charges.

Comment 21: Andina states that any
gain or loss atiributable to carrying
inventory would be insignificant.
Andina believes that because the most
significant inputs to its production
process are acquired in dollars and
because the finished product is priced in
dollars, it is somewhat “immune” from
Argentine inflation.

Petitioners argue that since Andina
has reported inventory carrying gain/
loss data for only its finished goods, the
Department should impute inventory
carrying costs for work In process and
raw materials.
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DOC Position: We agree with Andina.
We have analyzed the information
submitted by Andina and the
information obtained at verification.
Based on our analysis of this
information, we are satisfied that
Andina did not experience a loss as a
result of carrying inventory during an
inflationary period. Therefore, we have
not included any amount for inventory
carrying gain/loss in our COP/CV
calculations.

Comment 22: Petitioners argue that
since the COP data were reported
exclusive of taxes on inputs, the taxes
must be deducted from the home market
sales prices in determining whether
home market sales were made at less
than COP.

DOC Position: We agree with
petitioners. We have compared the COP
with a tax-exclusive home market price,

Continuation of Suspension of
Liquidation: In accordance with section
735(d)(1) of the Act, for Andina and all
other producers/manufacturers/
exporters, we are directing the Customs
Service to continue to suspend
liquidation of all entries of silicon metal
from Argentina, as defined in the “Scope
of Investigation’ section of this notice,
that are entered, or withdrawn from
warehouse, for consumption on or after
March 29, 1991, which is the date of
publication of our preliminary
determination in the Federal Register.

The Customs Service shall require a
cash deposit or posting or a bond equal
to the estimated weighted-average
amount by which the foreign market
value of the merchandise subject to this
investigation exceeds the United States
price as shown in the table below. This
suspension of liquidation will remain in
effect until further notice.

Weighted
avera
margng:
percentage

Producer/
manufacturer/

Critical
circum-
stances

8.65 | No.
8.65 | No.

ITC Notification: In accordance with
section 735(d) of the Act, we will notify
the ITC of our determination. In
addition, we are making available to the
ITC all nonprivileged and
nonconfidential information relating to
this investigation. We will allow the ITC
access to all privileged and business
proprietary information in our files,
provided the ITC confirms that it will
«1ot disclose such information, either
publicly or under an administrative
protective order, without the written
consent of the Deputy Assistant
Secretary for Investigations, Import

Administration. The ITC will make its
determination whether these imports
materially injure, or threaten material
injury, to a U.S. industry within 45 days
of publication of this notice. If the ITC
determines that material injury or threat
of material injury does not exist, the
proceeding will be terminated and all
securities posted as a result of the
suspension of liquidation will be
refunded or cancelled.

However, if the ITC determines that
such injury does exist, we will issue an
antidumping duty order directing
Customs officers to assess an
antidumping duty on silicon metal
entered, or withdrawn from warehouse,
for consumption on or after the date of
suspension of liquidation, equal to the
amount by which the foreign market
value of the merchandise exceeds the
United States price.

This determination is published
pursuant to section 735(d) of the Act (19
U.S.C. 1673d(d)), and 19 CFR 353.20.

Dated: August 1, 1991.
Eric I Garfinkel,

Assistant Secretary for Import
Administration.

[FR Doc. 91-18993 Filed 8-8-91; 8:45 am|
BILLING CODE 3510-DS-M

COMMITTEE FOR PURCHASE FROM
THE BLIND AND OTHER SEVERELY
HANDICAPPED

Procurement List; Additions and
Deletions

AGENCY: Committe for Purchase from the
Blind and Other Severely Handicapped.

ACTION: Additions to and deletions from
procurement list.

SUMMARY: This action adds to and
deletes from the Procurement List
commodities to be produced and
services to be provided by workshops
for the blind or other severely
handicapped.

EFFECTIVE DATE: September 9, 1991.

ADDRESSES: Committee for Purchase
from the Blind and Other Severely
Handicapped, Crystal Square 5, suite
1107, 1755 Jefferson Davis Highway,
Arlington, Virginia 22202-3509.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 557-1145.

SUPPLEMENTARY INFORMATION: On
March 22, April 5, May 3, 31, June 14 and
21, 1991, the Committee for Purchase
from the Blind and Other Severely
Handicapped published notices (56 FR
12193, 14090, 20414, 24790, 27502 and
28540) of proposed additions to and
deletions from the Procurement List:

Additions

After consideration of the material
presented to it concerning capability of
qualified workshops to produce the
commodities and provide the services at
a fair market price and impact of the
additions on the current or most recent
contractors, the Committee has
determined that the commodities and
services listed below are suitable for
procurement by the Federal Government
under 41 U.S.C. 46—48c and 41 CFR 51-
2.6.

I certify that the following actions will
not have a significant impact on a
substantial number of small entities. The
major factors considered for this
certification were:

a. The actions will not result in any
additional reporting, recordkeeping or
other compliance requirements.

b. The actions will not have a serious
economic impact on any contractors for
the commodities and services listed.

c. The actions will result in
authorizing small entities to produce the
commodities and provide the services
procured by the Government.

Accordingly, the following
commodities and services are hereby
added to the Procurement List:

Commodities

Slacks, Woman's, 8410-01-224-3326 thru
-3367, 8410-01-105-4668 thru —4708

Paper, Toilet Tissue, 8540~00-530-3770,
(Requirements for GSA Zone 4 only)

Services

Grounds Maintenance, Lexington Blue
Grass Army Depot, Richmond,
Kentucky

Grounds Maintenance, Department of
Energy, Western Area Power
Administration, Bismarck District
Office, Bismarck, North Dakota

Janitorial/Custodial, Federal Building,
250 West Cherry Street, Carbondale,
Illinois

Janitorial /Custodial, Building 243 “A-G"
Bay, McClellan Air Force Base,
California
Janitorial/Custodial for the following

location in Peoria, 1llinois:

Federal Building and U.S, Courthouse,
100 NE. Monroe Street, Social Security
Administration Building, 2700 N.
Knoxville Avenue

Janitorial/Custodial, Umatilla Depo.
Activity, Hermiston, Oregon

Janitorial/Custodial, U.S. Army Reserve
Centers, #1-9 Chisolm Street, #2-1050
Redmound Road, Charleston, South
Carolina
Janitorial/Custodial, Fort Worth

Federal Center, Fort Worth, Texas, for

the following buildings:
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Warehouse #31.......cc.courerieenerirsassone Section A-L

Warehouse #3.....ccoevcncermimussasasons Bin Area A-F

Warehouse #8 thru #12.. Office and Rest
Rooms

Warehouse #14.......c.ovserisiessernnr. Rest Rooms

Warehouse #23, 24 & 50

Janitorial/Custodial, Federal Building,
7th & Lafayette Streets, Moundsville,
West Virginia

Janitorial/Custodial, Social Security
Administration, 16th & Chapeline
Streets, Wheeling, West Virginia
This action does not affect contracts

awarded prior to the effective date of

this addition or options exercised under

those contracts.

Deletions

After consideration of the relevant
matter presented, the Committee has
determined that the commodities listed
below are no longer suitable for
procurement by the Federal Government
under 41 U.S.C. 46-48c and 41 CFR 51~

8410-01-187-6923
8410-01-187-0924
8410-01-187-9925
8410-01-187-9928
8410-01-187-6827
8410-01-187-9928
8410-01-187-9929
8410-01-187-9830
8410-01-187-0831
8410-01-187-9932
8410-01-190-8271

Beverly L. Milkman,
Executive Director.

8410-01-190-9272
8410-01-190-9273
8410-01-190-9274
8410-01-190-9275
8410-01-190-8276
8410-01-190-8277
8410-01-180-9278
8410-01-190-9279
8410-01-190-9280
8410-01-190-9281
8410-01-190-4257

[FR Doc. 91-18940 Filed 8-8-91; 8:45 am]

BILLING CODE 6820-33-M

Procurement List; Proposed Additions

and Deletions

AGENCY: Committee for Purchase From

the Blind and Other Severely

Handicapped.

ACTION: Proposed additions to and
deletions from procurement list.

2.6.

Accordingly, the following

commodities are hereby deleted from

the Procurement List:

Topper, Woman's:

8410-01-187-9630
8410-01-187-9631
8410-01-187-9632
8410-01-187-9633
8410-01-187-9634
8410-01-187-9635
8410-01-187-9636
8410-01-187-9637
8410-01-187-9638
8410-01-187-6639
8410-01-187-9640
8410-01-187-8841
8410-01-187-9642
8410-01-187-9643
8410-01-187-9644
8410-01-187-8645
8410-01-187-8646
8410-01-187-9617
8410-01-187-9648
8410-01-187-9649
8410-01-187-9650
8410-01-187-9651
8410-01-187-9652
8410-01-187-9653
8410-01-187-9654
8410-01-187-9655
8410-01-187-9656
8410-01-187-9657
8410-01-187-9653
8410-01-187-9659
8410-01-187-9660
8410-01-187-9661
8410-01-187-9662
8410-01-187-0663
8410-01-187-9664
8410-01-187-9685
8410-01-187-9666
8410-01-187-9867
8410-01-187-9668
8410-01-187-0669
8410-01-187-8670

Pants, Woman's:

8410-01-187-2909
8410-01-187-9910
8410-01-187-9911
8410-01-187-9912
8410-01-187-9913
8410-01-187-9914
8410-01-187-9915

8410-01-187-9671
8410-01-187-9672
£410-01-187-8673
8410-01-187-9674
8410-01-187-9675
8410-01-187-9676
8410-01-187-9677
8410-01-187-9678
8410-01-187-9679
8410-01-187-9680
8410-01-187-9681
8410-01-187-9682
8410-01-187-9683
8410-01-187-9684
8410-01-187-9585
8410-01-187-0686
8410-01-187-9687
8410-01-187-9688
8410-01-187-9589
8410-01-187-0690
8410-01-187-9681
8410-01-187-9692
$410-01-187-9693
8410-01-187-9604
8410-01-187-9695
8410-01-187-9696
8410-01-187-9697
8410-01-187-9698
8410-01-187-9689
8410-01-187-9700
8410-01-187-08701
8410-01-187-9702
8410-01~187-9703
8410-01-187-9704
8410-01-187-8705
8410-01-187-9708
8410-01-167-0707
8410-01-187-9708
8410-01-187-0709
6410-01-187-0710
8410011879711

8410-01-187-9916
8410-01-187-8917
8410-01-167-08018
8410-01-187-9919
8410-01-187-6920
8410-01-187-0921
8410-01-187-0922

SUMMARY: The Committee has received
proposals to add to and delete from the
Procurement List commodities and
services to be furnished by nonprofit
agencies employing the blind and other
severely handicapped.

COMMENTS MUST BE RECEIVED ON OR
BEFORE: September 9, 1991.

ADDRESSES: Committee for Purchase
from the Blind and Other Severely
Handicapped, Crystal Square 5, suite
1107, 1755 Jefferson Davis Highway,
Arlington, Virginia 22202-3509.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman, (703) 557-1145.

SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41 US.C.
47(a)(2) and 41 CFR 51-2.6. Its purpose is
to provide interested persons an
opportunity to submit comments on the
possible impact of the proposed actions.
Additions

If the Committee approves the
proposed additions, all entities of the
Federal Government (except as
otherwise indicated) will be required to
procure the commodities and services
listed below from nonprofit agencies
employing the blind or other severely
handicapped.

It is proposed to add the following
commodities and services to the
Procurement List:

Commodities

Box, Wood $115-00-NSH-0168
8115-00-NSH-0156 8115-00-NSH-0189
8115-00-NSH-0157 8115-00-NSH-0173
8116-00-NSH-0158 £115-00-NSH-0174
8115-00-NSH-0159 8115-00-NSH-0175
8115-00-NSH-0160 8115-00-NSH-0178
8115-00-NSH-0161 8115-00-NSH-0186
8115-00-NSH-0162 8115-00-NSH-0182
8115-00-NSH-0164 8115-00-NSH-0197
8115-00-NSH-0167

(Regquirements for the Naval Regional
Contracting Center, San Diego, CA only)

Services

Janitorial/Custodial, U.S. Army Reserve
Center, 3001 Pleasant Valley Road,
Altoona, Pennsylvania

Janitorial/Custodial, U.S. Army Reserve
Center, 4th & Hiller Street,
Brownsville, Pennsylvania

Janitorial/Custodial, U.S. Army Corps of
Engineers, Raystown Lake, Raystown,
Pennsylvania

Deletions

It is proposed to delete the following
commodity and service from the
Procurement List:

Commaodity

Rag, Wiping, 7920-00-205-1711,
(Requirements for Warner Robins
AFB, GA only)

Service

Grounds Maintenance, Wheeler
National Wildlife Refuge, Decatur,
Alabama

Beverly L. Milkman,

Executive Director.

[FR Doc. 91-18941 Filed 8-8-91; 8:45 am|

BILLING CODE 6820-32-M

DEPARTMENT OF DEFENSE

Public Information Collection
Requirement Submitted to OMB for
Review

AcTiON: Notice.

The Department of Defense has
submitted to OMB for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Title, Applicable Form, And Applicable
OMB Control Number

DOD FAR Supplement, part 228,
Bonds and Insurance, and the clauses at
252.228; OMB Control Number 07
02186.

Type Of Request: Extension.

Average Burden Hours/Minutes Per
Response: 1.093 hours.

Responses Per Respondent: 1.

Number Of Respondents: 1,450.

Annual Burden Hours: 1,585.

Needs and Uses: DOD FAR
Supplement part 228 and the clauses ...
§ 252.228 require contractors to submit
information concerning certain data
required to enable processing and/or
monitoring of accident reports/
insurance claims relating to various
insurance clauses including but not
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limited to war hazard losses, aircraft/
missile accidents and munitions
accidents.

Affected Public: Businesses or other
for-profit, non-profit institutions and
small businesses or organizations.

Frequency: On occasion.

Respondent Obligation: Required to
obtain a benefit.

Desk Officer: Mr. Peter Weiss.

Written comments and
recommendations on the proposed
information collection should be sent to
Mr. Weiss at the Office of Management
and Budget, Desk Officer for DOD, room
3235, New Executive Office Building,
Washington, DC 20503.

DOD Clearance Officer: Mr. William
P. Pearce,

Written requests for copies of the
information collection proposal should
be sent to Mr. Pearce, WHS/DIOR, 1215
Davis Highway, suite 1204, Arlington,
Virginia, 22202-4302.

Dated: August 5, 1991.

LM. Bynum,

Alternate OSD Federal Register Liaison
Officer. Department of Defense.

[FR Doc. 91-18922 Filed 8-8-91; 8:45 am|
BILLING CODE 3810-01-M

Office of the Secretary of Defense

Department of Defense Wage
Committee; Closed Meetings

Pursuant to the provisions of section
10 of Public Law 92-463, the Federal
Advisory Committee Act, notice is
hereby given that a meeting of the
Department of Defense Wage
Committee will be held on Tuesday,
September 3, 1891; and Tuesday,
September 10, 1991; Tuesday, September
17,1991; and Tuesday, September 24,
1991, at 10 a.m. in room 1E801, The
Pentagon, Washington, DC.

The Committee’s primary
responsibility is to consider and submit
recommendations to the Assistant
Secretary of Defense (Force
Management and Personnel) concerning
all matters involved in the development
and authorization of wage schedules for
federal prevailing rate employees
pursuant to Public Law 93-392. At this
meeling, the Committee will consider
wage survey specifications, wage survey
data, local wage survey committee
reports and recommendations, and wage
schedules derived therefrom.

Under the provisions of section 10(d)
of Public Law 92483, meetings may be
closed to the public when they are
“concerned with matters listed in 5
U.S.C. 552b.”" Twa of the matters so
listed are those “related solely to the
internal personnel rules and practices of

an agency.” {6 U.S.C. 552b.{c)(2)), and
those involving “trade secrets and
commercial or financial information
obtained from a person and privileged
or confidential” (5 U.S.C. 552b.(c}(4)).
Accordingly, the Deputy Assistant
Secretary of Defense (Civilian Personnel
Policy/Equal Opportunity) hereby
determines that all portions of the
meeting will be closed to the public
because the matters considered are
related to the internal rules and
practices of the Department of Defense
(5 U.S.C. 552b.(c)(2)), and the detailed
wage data considered were obtained
from officials of private establishments
with a guarantee that the data will be
held in confidence (5 U.S.C. 552b(c)(4)).
However, members of the public who
may wish to do so are invited to submit
material in writing to the chairman
concerning matters believed to be
deserving of the Committee's attention.
Additional information concerning
this meeting may be obtained by writing
the Chairman, Department of Defense
Wage Committee, room 3D264, The
Pentagon, Washington, DC 20301.
Dated: August 5, 1991.
L.M. Bynum,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 81-18923 Filed 8-8-91; 8:45 am]
BILLING CODE 3810-01-M

Defense Advisory Committee on
Women in the Services; Meeting

AGENCY: Defense Advisory Committee
on Women in the Services
(DACOWITS), DOD.

ACTION: Notice of meeting.

SUMMARY: Pursuant to Public Law 92—
463, notice is hereby given of a
forthcoming meeting of the Executive
Committee of the Defense Advisory
Committee on Women in the Services
(DACOWITS). The purpose of the
meeting is to review unresolved
resolutions made by the committee at
the DACOWITS 1991 Spring
Conference; review the Subcommittee
Issue Agenda; review the proposed
agenda for the DACOWITS 1991 Fall
Conference; and discuss issues relevant
to women in the Services. All meeting
sessions will be open to the public.
DATES: September 9, 1991, 9:30 a.m.—4
p.m.

ADDRESSES: SECDEF Conference room
3E869, The Pentagon, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Captain Branda M. Weidner, Office of
the DACOWITS and Military Women
Matters, OASD {Force Management and
Personnel), The Pentagon, room 3D769,

Washington, DC 20301-4000; telephone
(703) 697-2122.

Dated: 8 August 1991.
L.M. Bynum,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. $1-18962 Filed 8-8-91; 8:45 am]
BILLING CODE 3810-01-M

DEPARTMENT OF ENERGY
Energy Information Administration

Agency information Collections Under
Review by the Office of Management

and Budget

AGENCY: Energy Information
Administration.

ACTION: Notice of request submitted for
review by the Office of Management
and Budget.

suMmARY: The Energy Information
Administration (EIA) has submitted the
energy information collection(s) listed at
the end of this notice to the Office of
Management and Budget (OMB) for
review under provisions of the
Paperwork Reduction Act [Pub. L. No.
96-511, 44 U.S.C. 3501 et seq.). The
listing does not include collections of
information contained in new or revised
regulations which are to be submitted
under section 3504(h) of the Paperwork
Reduction Act, nor management and
procurement assistance requirements
collected by the Department of Energy
(DOE).

Each entry contains the following
information: (1) The sponsor of the
collection (the DOE compcnent or
Federal Energy Regulatory Commission
(FERC)); (2) Collection number(s); (3)
Current OMB docket number (if
applicable); (4) Collection title; (5) Type
of request, e.g., new, revision, extension,
or reinstatement; (6} Frequency of
collection; (7) Response obligation, i.e..
mandatory, voluntary, or required to
obtain or retain benefit; (8) Affected
public; (9) An estimate of the number of
respondents per report period; (10) An
estimate of the number of responses per
respondent annually; (11) An estimate of
the average hours per response; (12) The
estimated total annual respondent
burden; and (13} A brief abstract
describing the proposed collection and
the respondents.

DATES: Comments must be filed on or
before September 9, 1991. If you
anticipate that you will be submitting
comments but find it difficult to do so
within the time allowed by this notice,
you should advise the OMB DOE Desk
Officer listed below of your intention to
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do so as soon as possible. The Desk
Officer may be telephoned at (202) 395-
3084. (Also, please notify the EIA
contact Isited below.)
ADDRESSES: Address comments to the
Department of Energy Desk Office,
Office of Information and Regulatory
Affairs, Office of Management and
Budget, 726 Jackson Place NW.,
Washington, DC 20503. (Comments
should also be addressed to the Office
of Statistical Standards at the address
below.)
FOR FURTHER INFORMATION AND COPIES
OF RELEVANT MATERIALS CONTACT:
Jay Casselberry, Office of Statistical
Standards, (EI-73), Forrestal Building,
U.S, Department of Energy, Washington,
DC 20585. Mr. Casselberry may be
telephoned at (202) 585-2171.
SUPPLEMENTARY INFORMATION: The
energy information collection submitted
to OMB for review was:

1. Federal Energy Regualtory
Commission.

2. FERC-515,

3. 1902-0097,

4. Hydorpower License—Declaration
of Intention.

5. Extension.

6. On occasion.

7. Mandatory.

8. Business or other for-profit.

9. 4 respondents.

10. 1 response.

11. 80 hours per response.

12. 320 hours.

13. To carry out the requirements of
part I, section 23(b) of the Federal Power
Act, the Declaration of Intention is filed
by a prospective hydropower developer
on a stream other than defined as U.S.
jurisdictional waters thereby causing the
Commission to establish whether or not
it has jurisidiction over the proposed
projects.

Statutory Authority: Sec. 5(a), 5(b), 13(b),
and 52, Pub. L. No. 93275, Federal Energy
Administration Act of 1974, 15 U.S.C. 764(a),
764{b), 772(b), and 790a.

Issued in Washington, DC August 5, 1991.
Yvonne M. Bishop,

Director, Statistical Standards, Energy
Information Administration.

[FR Doc. 91-18986 Filed 8-8-91; 8:45 am]
BILLING CODE 6450-01-M

Federal Energy Regulatory
Commission

[Docket Nos. ER91-357-000, et al.]

The Kansas Power and Light Co., et al.;
Electric Rate, Small Power Production,
and Interlocking Directorate Filings

Take notice that the following filings
have been made with the Commission:

1. The Kansas Power and Light
Company

[Docket No. ER91-357-000]

August 1, 1991,

Take notice that on July 30, 1991, The
Kansas Power and Light Company (KPL)
tendered for filing an amendment to its
original filing in the above captioned
docket related to a proposed change in
its Electric Interconnection Contract
with Midwest Energy, Inc. (MWE)
identified as Federzal Energy Regulatory
Commission Electric Rate Schedule No.
123.

Service Schedule P and Rate Schedule
for Service Schedule P as amended are
tendered for filing for the purpose of
superseding Service Schedules K and L,
and the pricing schedules and addenda
related thereto.

KPL and MWE have determined that
it is beneficial to both parties to revise
the Term and Cancellation provision of
the Electric Interconnection Contract to
provide for a longer term mutual
commitment, to revise other aspects of
the participation power agreement and
to consolidate the provisions of Service
Schedule L into Service Schedule P.

Copies of the amendment were served
upon Midwest Energy, Inc. and the
Kansas Corporation Commission.

Comment date: August 18, 1991, in
accordance with Standard Paragraph E
at the end of this notice.

2. Oildale Cogeneration Partners, L.P., a
Delaware Limited Partnership

[Docket No. QF84-518-003]
August 1, 1991.

On July 11, 1991, as supplemented on
July 30, 1991, Oildale Cogeneration
Partners, L.P.,, (Applicant) a Delaware
limited partnership, 23293 South Pointe
Drive, suite 100, Laguna Hills, California
92653, submitted for filing an application
for recertification of a facility as a
qualifying cogeneration facility pursuant
to § 292.207 of the Commission's
Regulations. No determination has been
made that the submittal constitutes a
complete filing.

The topping-cycle cogeneration
facility is located at the Witco refinery
near Oildale, California, and will
include combustion turbine generator,
heat recovery boiler and Sealtherm oil
heat recovery system.

The original certification was issued
on April 25, 1985, (31 FERC 62,117). The
instant recertification is requested due
to an increase in the net electric power
production capacity from 29MW to
38MW and a change in the ownership
structure. CSW Development-I, Inc., an
indirect wholly-owned subsidiary of
Central and South West Corporation, a
registered holding company under the

Public Utility Holding Company Act of
1935, will have an ownership interest in
the facility.

Comment date: 30 days from
publication in the Federal Register, in
accordance with Standard Paragraph E
at the end of this notice.

3. The Cleveland Electric Illuminating
Company

[Docket No. ER91-558-000]

August 1, 1991,

Take notice that on July 26, 1991, The
Cleveland Electric Illuminating
Company (CEI) tendered for filing a
proposed amendment to the 1975
Interconnection Agreement between CE]
and the City of Cleveland, Ohio (the
City). CEI states that the amendment
will provide for a third synchronous
interconnection between the CEI system
and the system operated by the
Cleveland Public Power of the City, and
for compensation to CEI for net
interconnection (transfer) reactive
power,

CEI has requested a waiver of the
Commission’s regulations in order to
permit the amendment to become
effective as of January 1, 1990. CEI
states that the City does not oppose this
request.

Comment date: August 16, 1991, in
accordance with Standard Paragraph E
at the end of this notice.

4. Central Vermont Public Service
Corporation

[Docket No. ER91-151-000]
August 1, 1991.

Take notice that on July 29, 1991,
Central Vermont Public Service
Corporation (CVPS) tendered for filing
supplemental information and a notice
of termination in the above docket.

CVPS requests the Commission to
waive its notice of filing requirements to
permit the rate schedules that were filed
in this docket to be